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LETTERS 


Something for Everyone 


Like many lawyers, I often save The 
Florida Bar Journal to read on air- 
planes. This explains why I just recently 
read the October issue. 

I wish to commend the diverse and 
informative articles which appeared in 
that issue. While the Journal consis- 
tently contains high quality articles, the 
October issue was particularly notewor- 
thy. Although I rarely read biographi- 
cal sketches, the presentation on 
Florida Chief Justice Gerald Kogan was 
interesting and insightful. The featured 
articles on water management reform, 
living trusts, and mediation were 
thoughtfully written and skillfully pre- 
sented. 

Numerous other articles discussed 
and highlighted a variety of issues fac- 
ing the legal practitioner. These in- 
cluded erudite discussions of the re- 
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quirements for common law certiorari, 
the IRS trust fund recovery penalty, tax 
aspects of mutual investments, chal- 
lenges to subpoenas from theAgency for 
Health Care Administration, and other 
agencies, and the obligations of employ- 
ers vis a vis the Americans With Dis- 
abilities Act. 

In addition, there were provocative 
discussions regarding workers’ compen- 
sation law and marital versus non- 
marital property in divorce proceedings. 
There was something for everyone. 

I spent the better part of a day read- 
ing the October issue, and I consider it 
time well spent. I cannot wait to read 
the November issue. 


CATHERINE B. PARKS 
Coral Gables 
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PRESIDENTS PAGE 


The Topic Is Civility— 
You Got a Problem With That? 


first met Bob Josefsberg about 

25 years go when we both 

served on the Board of Gover- 

nors of the Young Lawyers Sec- 
tion. His warm humor, ready wit, and 
deep intelligence were immediately rec- 
ognizable in board interplay. It took a 
little longer than the first meeting, but 
not much, to realize Bob is the kind of 
lawyer who makes a difference in his 
profession. It came as no surprise this 
fall when I learned he has become the 
Dean of the International Academy of 
Trial Lawyers. That is a well-deserved 
distinction. In the annual dean’s ad- 
dress, Bob listed some clear, specific, and 
practical strategies for promoting civil- 
ity in our profession, and although his 
wit makes his talk appealing, he pulls 
no punches. When you read the text of 
his speech, which is reprinted in the re- 
mainder of this column, you'll know why 
it provided, for me, one of those experi- 
ences wherein you read an article or hear 
a talk and say to yourself, “This is what 
everybody has been trying to say—but 
no one has said it nearly as well.” Here 
is the text of his address: 


Jo . Frost, II 


“The only solution for the legal system is to 


try to see to it that bad tactics don’t work.” 


—Vincent Cox, letter to the editor, ABA Journal 


Civility 
by Robert C. Josefsberg 

My topic is civility—you got a prob- 
lem with that, Buddy? Unfortunately, 
the lack of civility in our society and in 
our profession is not a laughing mat- 
ter. 


We are suffused with embarrassment in this 
country about the decline of morality and 
look for reasons in our government, our 
churches, our economists, our media. But 
among the most potent reasons must be the 
failure of many leaders of the legal profes- 
sion to accept their role as law enforcers— 
to act as the keepers of their clients’ con- 
science. 


In a system fixated on winning, ci- 
vility has become a meaningless issue, 
discarded, not even debated by whoever 
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is left standing. I am not going to dis- 
cuss ethics today, nor will I discuss pro- 
fessionalism. Ethical decisions are of- 
ten made alone—made between you 
and your conscience. No one ever knows 
about them. Civility is different—it’s 
how you treat others. A civil and cour- 
teous lawyer may, unbeknownst to you, 
be unethical. And the converse is also 
true; an ethical lawyer may be very 
rude, contentious, and lacking in civil- 
ity. 

Professionalism is a larger category. 
It includes civility, ethics, being well 
prepared, and doing pro bono work. 

Why do we confuse professionalism, 
ethics, and civility? First because they 
often overlap. Second, because even 
though these three qualities are dis- 
tinct, there is a tendency for the law- 
yer to rate similarly in all categories. 
There is a tendency for linking. I will 
get back to the issue of linking of traits 
later. Suffice it to say that most of the 
time ethical lawyers are civil and pro- 
fessional. Unfortunately, some lawyers 
are not ethical, not civil, nor profes- 
sional. Ethics and professionalism are 
very important, but in this short time 
that I have to speak, I’m not going to 
attempt to cover ethics or professional- 
ism. 

What is civility? Or, rather what was 
civility? As Trial Magazine in 1991 
states, “Whatever happened to civility? 
If you’re under 50 you’re probably run- 
ning for the dictionary.”* 

Civility is courtesy, dignity, decency, 
and kindness. It has been defined in the 
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Virginia Bar Association’s Creed as fol- 
lows: 

Courtesy is neither a relic of the past nor a 
sign of less than fully committed advocacy. 
Courtesy is simply the mechanism by which 
lawyers can deal with daily conflict without 
damaging their relationships with their fel- 
low lawyers and their own well-being.’ 

Civility is not inconsistent with zeal- 
ous advocacy. You can be civil while 
you're aggressive, upset, angry and in- 
timidating; you’re just not allowed to 
be rude. Unfortunately, some lawyers 
and the public don’t understand the dif- 
ferences. 

A Colorado lawyer recently ex- 
plained why he stopped practicing law: 
“I was tired of the deceit. I was tired of 
the chicanery. But most of all, I was 
tired of the misery my job caused other 
people. Many attorneys believe that 
‘zealously representing their clients’ 
means pushing all rules of ethics and 
decency to the limit.” 

The civility problem is not new. It has 

a long history: 
An attorney was disbarred in 1883 for con- 
duct unbecoming an attorney when he joined 
a mob to remove a prisoner from jail and 
hang him from an oak tree in front of the 
courthouse. In 1884, a lawyer was held in 
contempt of court for threatening the exam- 
iner during a deposition with an open knife 
and using insulting and indecent language. 
A year later—1885—a federal court re- 
marked that lawyers entering the “temple 
of justice” armed with pistols should be 
found guilty of contempt of court and dis- 
barred. More recent examples of lawyers and 
incivility include threatening or using physi- 
cal violence on opposing counsel, personal 
attacks on opposing counsel instead of legal 
arguments disparaging jurors, exchanging 
invectives and displaying contentious, abu- 
sive, obstructive, scurrilous, and insulting 
conduct.® 

Pm sure you have all heard and read 

a great deal about civility. But we al- 
ways assume it’s “the other lawyers” 
who are causing the problem and there- 
fore it’s the other lawyers, not us, who 
have the ability to solve the problem. 
The sad truth is that we, or at least 
some of us, just might be part of the 
problem. 
Interestingly, the anguish about the current 
state of affairs is not over the behavior of a 
few disreputable lawyers who abuse litiga- 
tion practices in ways that respectable law- 
yers from white-shoe firms would not. 
Rather, the concern is that, like Pogo, big- 
city commercial litigators have met the en- 
emy in themselves—litigators from the great 
national law firms are now perceived as very 
much a part of the problem.® 


Secondly, even if it’s not our fault, or 
your individual fault, it will become our 


The sad truth is 
that we, or least 
some of us, 
just might be 
part of 
the problem 


fault if we sit idly by and let this trav- 
esty occur. I heard the introduction of 
our new members this morning and it 
was obvious that they are achievers, or 
perhaps over-achievers. They are mov- 
ers and shakers; they are the people 
who can move mountains in the court 
systems and in society. With all of this 
talent, with all of this power, if we fail 
to act, we will be responsible. We will 
be responsible for the destruction of our 
noble profession. 

The most frightening measure of what the 
legal professional has lost is that most 
Americans do not even remember the trust 
that society once placed in its lawyers. If a 
new Alexis de Tocqueville came to America 
today to study its laws and customs, he could 
never come up with the idea that the law- 
yers were the country’s natural aristocracy. 
Lawyers blame the law schools, the law 
schools blame the lawyers, the judges blame 
the lawyers, the lawyers say the clients (or 
their sense that they must go the limit for 
their clients) made them do it. Others blame 
the culture: It’s a jungle out there; ethical 
standards are down wherever you look. Wall 
Street brokers who hold themselves out as 
agents trade for their own account to their 
client’s disadvantage. Even the clergy seem 
more prone to scandal than they used to be. 
Why single out lawyers for the loss of ethi- 
cal fibre at a time when ethical decline is so 
widespread? Because lawyers are supposed 
to be the custodians of a community’s legal 
and ethical sense.” 


It makes no difference that it is a 
societal ill—that it’s not unique to our 
profession, that everyone is rude. 
There’s rudeness in kindergarten; 
there’s rudeness in ACLF’s. Everything 
has changed. If you went to a tennis 
match 30 years ago, there was dead si- 
lence and absolute civility by the par- 
ticipants and the spectators. Chris 
Everett and Arthur Ashe and the audi- 
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ence behaved perfectly. Have you been 
to a match recently? It’s a jungle out 
there. Likewise, the practice of law has 
been described as hockey while wear- 
ing suits. 

What can we do about this? What 
can we do about incivility? It’s time to 
stop merely defining the problem and 
blaming others. I want to discuss with 
you how we, not the others, not the 
judges, not the law schools, not the bad 
lawyers—but how we, you and I, can 
help solve the problem. 

I suggest that there are nine ways 
that you can improve the environment 
of civility and if you will do any one, or 
a few of these, we can start to turn the 
tide. 


Law Schools 

Stop merely (and uselessly) blaming 
them. Change the law schools. Go to 
your friendly deans and professors and 
persuade them, pressure them, bribe 
them with strings on your gifts and be- 
quests. Tell them not just to teach ad- 
vocacy, but to teach civility, and while 
they’re at it, have them practice what 
they preach. A Federal Bar Association 
study panel concluded: 


[T}hat the law school experience plays a 
large role in fostering an atmosphere that 
promotes a lack of civility. On this score, the 
panel noted that the competitive nature of 
the law school experience, in which class 
standing and grades are all-important when 
it comes to landing a good job upon gradua- 
tion, often influences the young lawyer’s 
approach to practice. Moreover, the Socratic 
Method employed in legal education often 
results in the disparagement of the student 
by the professor. This has the unfortunate 
consequence of motivating the young law 
graduate to engage in interpersonal rela- 
tions that may be aimed at disparaging oth- 
ers.® 


Get the law schools to make some 
changes. 


Judges 

Again, don’t just blame them: work 
with them, change them, and educate 
them. There are two ways that judges 
affect civility. First, they are role mod- 
els. Unfortunately, some judges are 
rude—not nearly as many as rude law- 
yers, but there are some. Judges who 
are rude to lawyers, witnesses, jurists, 
and everyone else. Don’t cover for them. 
Tell them that you will not accept their 
incivility. Don’t let an Emperor’s 
Clothes mentality permit you to toler- 
ate rude behavior by judges. Everyone 
around a rude judge becomes rude in 
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court and out of court. “[CJourts are 
respected if they are respectable. Soci- 
ety allocates decisional authority and 
its functions to the authorities that it 
accepts. Etiquette is a bridge to accep- 
tance.”° 

The second way in which judges can 
affect us is by enforcing the rules and 
aspirations of the bar. Let that wonder- 
ful, tolerant, decent judge know that 
you want him to be tough and intoler- 
ant of rudeness. He or she must exer- 
cise a greater degree of judicial control 
and leadership. 
The profession’s success in reorienting it- 
self to the principles of etiquette and deco- 
rum depends not only upon individual ob- 
servance of those principles, but also upon 
each judge’s commitment to upholding, as 
an exercise of judicial authority, the prin- 
ciples articulated in the Lawyers’ Code. A 
judge’s failure to insist upon compliance 
with the letter and spirit of tre behavioral 
standards governing litigation erodes 
—" respect for, and confidence in, the 

w. 


Be a Role Model 

Don’t just talk about it, live it. Be a 
role model. Be civil. Don’t compromise 
your integrity by stooping to the dirty 
tactics of your opponent. Don’t become 
one of them. As a successful leader of 
the bar, you already are a role model, 
whether you like it or not. You’re in a 
unique situation; young lawyers are 
watching you. As President Lincoln 
advised: “As a peacemaker, the lawyer 
has a superior opportunity of being a 
good man.” If you want to eliminate 
rudeness, be gentle. And while you are 
engaged in this task of being a role 
model, you are fulfilling a prerequisite 
of another role—being a mentor. It’s 
rough to be a mentor if you often chal- 
lenge your opponent to fist fights. Be- 
ing a mentor and being a role model go 
together. The influence that we have on 
the young members of the bar is immea- 
surable. Twenty years ago I was work- 
ing for Walter Beckham and Bill Hicks. 
I can tell you from my personal experi- 
ence that you learn from such role mod- 
els. 


Mentor 

This is the most important thing you 
can do. And it has wonderful effects. 
Teach. Preach. Be a mentor. At a panel 
discussion in 1990, a former practicing 
lawyer, who became dean of Notre 
Dame Law School, told the panel: 


When I graduated from law school twenty- 
nine years ago, people learned to practice 


When there are 
disagreements 
between your 
conscience and 
your client, 
always obey 
your conscience 


law at the feet of a master. Lawyers would 
take you under their wing, either within 
your firm or, in my case, at a government 
agency and later at a law firm. Even if you 
went into sole practice, there was someone 
in town to mentor to you and teach the prac- 
tice of law. Inevitably, what also was taught 
was professionalism . . .. Somewhere along 
the line in the last thirty years, however, 
lawyering became more expensive. Over- 
head skyrocketed, reflecting huge increases 
in the costs of associates’ salaries and train- 
ing, office space, libraries, computers, and 
so on. Efficiency became a priority, and the 
mentoring system broke down. The seniors 
were pressured to increase their billable 
hours and could no longer afford to spend 
time with the young people coming in. In the 
meantime, no one was teaching practice or, 
incidentally, professionalism ... ." 


There are three stages in your pro- 
fessional life: You learn, you do, you pay 
back. You should role model in ‘your 
firm, or outside your firm. Pick one or 
more young lawyers and start teaching 
them or showing them, not just evi- 
dence and advocacy, but civility. It may 
be time-consuming, but it’s worthwhile. 
Think about the legends who mentored 
you—realize how warmly you feel when 
you think about them. It would be nice 
to give someone else the privilege of 
feeling that way about you. 

Id like you all to think real hard 
before you select the person or persons 
that you want to be your protege. The 
normal tendency is to select someone 
like yourself, someone from your back- 
ground, someone who went to the same 
or similar school, someone who plays 
the same sports, someone who can carry 
you as a golf or tennis partner. That 
person, it is clear, is wonderful: just like 
you. But Id like you to reconsider. That 
person needs you, but there are others 
who need you even more. Others who 
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are different than you are. I'd like you 
to consider mentoring a female. I’m not 
just saying that to curry favor with our 
wonderful women members and guests, 
(although I need all the points I can 
score). In fact, my personal opinion is 
that women lawyers need more men- 
toring in civility than do male lawyers. 
Judges and opposing counsel and cli- 
ents have made it difficult, if not im- 
possible, for young women to be com- 
petitive, aggressive, and assertive with- 
out being called ugly names. It’s frus- 
trating to attempt to be a zealous advo- 
cate if you’re female. Women need your 
help; they need your guidance. And one 
way in which you'll be a great help is if 
you let your buddies, the friendly 
judges, and your opposing counsel, 
know that this young lady is your stu- 
dent, your project, your protege. They 
just might look at her differently and 
treat her differently. They just might 
put on rose-colored glasses and let her 
work her way through these difficulties 
while gaining her confidence. It would 
be a great help to a segment of the bar 
that we have not treated fairly. I also 
suggest that in addition to women, you 
select other minorities to mentor. 


Listen to Your Conscience 

When there are disagreements be- 
tween your conscience and your client, 
always obey your conscience. Remem- 
ber that the conflict is between the cli- 
ents, not the lawyers. You, and only you, 
not your clients, are responsible for your 
behavior. 


As the competition for clients grows even 
keener . . . the more willing some members 
of the profession are to rise, or actually fall, 
to the client’s expectation of appropriate pro- 
fessional behavior. In other words, in many 
cases it is simply a fear that we will lose our 
clients if we are not as ruthless and hostile 
as they expect, that causes us to resort to 
extremes.” 


Lowering ourselves to our clients’ ex- 
pectations has achieved new highs, or 
lows. 

In Coconut Grove, a suburb of Mi- 
ami, a lawyer last year took out a $5,400 
billboard ad which said “We Kick Butt.” 
It shows a lawyer in a suit with a brief- 
case in his hand booting someone’s 
backside. When interviewed by the 
media, the lawyer explained what he 
believed clients really want: “They’re 
not looking for a guy who coaches Little 
League. They don’t want a wimp. They 
want a lawyer who means business, an 
animal who’s going to get the job done, 
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whatever it takes—as long as it’s legal. 
I’m an honest lawyer. I just don’t take 
crap.”!* 

Do you realize how appalling this is? 
Is there anyone here who considers 
himself “an animal”? Who would be 
proud of being described as “an ani- 
mal”? I guarantee you that most of the 
great advocates in this country have 
coached Little League. 


Socialize 

One of our problems is that the bar 
is getting too large and we don’t know 
each other. That has materially added 
to the civility problem. It seems that the 
civility problem is always caused by the 
“out of towner” or “the other guy.” 


As the size of the bar increases, the more 
likely it is that a lawyer will never meet up 
with any given adversary in a second case. 
Without the fear of running into the same 
person twice, the fear of retaliation—of be- 
ing subjected to the same type of offensive 
conduct that you are giving out—is elimi- 
nated. And with it, a major incentive for be- 
ing civil and professional is gone. That’s a 
sad commentary, but there is a certain truth 
to it. 

Another explanation, which really consists 
of several combined into one, is what I call 
the decline in socialization among members 
of the bar. Attorneys no longer spend the 
social time with one another that they used 
to.'4 


One Federal Bar Journal reports: 
In the Seventh Circuit’s urban courtrooms, 
trial lawyers no longer appear frequently 
against the same opponent or before the 
same judge, thereby reducing opportunities 
for building mutual respect and learning the 
ethics of an honored profession from sea- 
soned hands. Today’s metropolitan lawyer 
may deal with a particular lawyer, law firm, 
or judge only once in his or her career. Thus, 
the incentive to retain cordial relationships 
often dies because the relationship is not 
likely to become an on-going one. 

Please socialize and tell everyone in 
your firm to socialize. Go to bar lun- 
cheons, committee meetings, judicial 
receptions, and the like. Make the bar 
a kinder group by knowing each other. 
It boils down to one simple concept— 
it’s easier to be nasty to a stranger than 
to a friend. 


Spread the Word 

Brand bad lawyers. Gossip. And if 
the bar is too large, and we do not have 
a sufficient degree of social and profes- 
sional interchange, you have to spread 
the word as to who the bad lawyers are. 
Make hit lists. Warn your friends. Tell 
your friends who to watch out for. Don’t 
tolerate the Rambos—brand them!! “If 


we as a profession tolerate such an in- 
civility attitude among some of our 
practitioners, we cannot expect greater 
respect from the public.”"® 


Organizations 

Join organizations that foster and 
teach civility. There are many of them 
in your community. I specifically refer 
you to the Inns of Court. Membership 
in the Inns of Court is a great opportu- 
nity to teach without the responsibili- 
ties of direct mentoring. You can reach 
15 or 20 young lawyers in your commu- 
nity by working at the Inns of Court or 
any similar organization. 


Win 

Last, and hopefully not too difficult 
for all of you, be civil and win. Show 
them that civility and professionalism 
and success are not mutually exclusive 
concepts. Actually, they are linked. Civil 
lawyers are winners. “The lesson here 
is that there is a Gresham’s Law in liti- 
gation. Bad tactics that work drive out 
honorable tactics that work. The only 
solution for the legal system is to try to 
see to it that bad tactics don’t work.””’ 

Show everyone that civility is the 
trademark of a winner. Every time that 
you make uncivil lawyers lose, you 
score a big victory for civility. Every 
time an abrasive, abusive, hostile, ha- 
rassing, combative, discourteous, hard- 
ball, win-at-all-costs, take no prisoners, 
scorched earth, Rambo lawyer loses, it’s 
a great day for civility. So if you don’t 
have the drive or the ego to win for your 
client and for yourself, do it for the 
cause. Winning, and winning the right 
way, is a great motivation for others to 
be civil. 


Conclusion 

If we follow some or all of these nine 
ideas, or any others that you have, what 
will be the result? It will be a nicer pro- 
fession for our firms, our friends, our 
children, and our grandchildren. Just 
as important, it will be nicer for us. If 
you spend a lot of your time being 
abused and harassed by Rambos, it 
sucks the joy out of practicing law. 
The problem with incivility in the legal pro- 
fession is a love disorder, not a result of 
working too many hours. Listen to some of 
the other symptoms that are clustered near- 
by: the sense that loyalty is eroding within 
firms; the growth of a sick individuality that 
says we have to look out for number one 
because there is no security in relationships; 
a lingering feeling of emptiness despite ma- 
terial success; the breakup of long-standing 
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partnerships. All of these things have to do 
with what Sam Keen calls “a deficiency of 
passions.” So what to do. Obviously a code 
of civility cannot rekindle our capacities to 
love. Rather, we turn to our symptoms for 
guidance. Incivility itself is pointing the way 
by directing us to citizenship and house- 
holding. The legal profession is suffering 
from a lack of oxygen, it needs air to fuel 
the combustion hidden in its heart. The out- 
ward move of reconnecting ourselves with 
the world can provide this missing compo- 
nent. Societal concerns, family affairs, mat- 
ters of the heart—these are the places to 
turn. We can’t expect to do it all at once. 
Little things work best, like listening to a 
spouse, or calling up a friend just to say 
hello, or spending some time with our 
dreams."® 

Or, if I may add, coaching Little 
League. 

I'd like to thank you for electing me 
as your dean. The largest responsibil- 
ity of being dean is to prepare and de- 
liver this address. For one year I have 
devoted one to three hours every week 
to researching this topic. It has been the 
most enjoyable and educational assign- 
ment I’ve undertaken in decades. I 
thank you for giving me this opportu- 
nity. 

I appreciate the support that I hope 
to receive from those of you who agree 
with my presentation. If any of you dis- 
agree, I’ll be pleased to step outside 
with you, and we'll settle this like real 
men. 


1 Sot M. Linowitz, THE BETRAYED PROFES- 
SION at 228. 

2 39 TRIAL MaGazineE 321 (April 1991). 

3 The Virginia Bar Association Creed. 

4 Sam Benson, Why I Quit Practicing Law, 
NeEwsweEEk, Nov. 4, 1991, at 10. 

5 Craig Enoch, Incivility in the Legal Sys- 
tem? Maybe It’s the Rules, 46 SMU L. Rev. 
199, 206 (Jan./Feb. 1994). 

® Ronald Gilson and Robert Mnookin, 94 
Cotum. L. Rev. 509, 511 (March 1994); Dis- 
puting Through Agents: Cooperation and 
Conflicting Between Lawyers in Litigation, 
8 Fep. B. News & J. (June 1992). 

7 LINOWITZ, supra note 1, at 208. 

§ 39 Fep. Bar News & J. 302 (June 1992). 

° Catherine Theresa Clarke, Missed Man- 
ners in Courtroom Decorum, 50 Mp. L. Rev. 
945, 962 (Summer 1991). 

10 Nov. 1995, New York Bar Association, 
Committee on the Profession. 

1 LinowitTz, supra note 1, at 128. 

2 Louis P. DiLorenzo, Civility and Profes- 
sionalism, 68 N.Y. St. B.J. 10 (Jan. 1996). 

13 THe Miami HEra_p, April 5, 1995, at 2B. 

14 DiLorenzo, supra note 12, at 9. 

18 Hon. Marvin Aspen, 39 Fep. B. News & 
J. 304 (June 1992). 

16 Frum. T. Rev. 949, 952, Justice Warren 
Berger (March 1995). 

17 Vincent Cox, Letter to the Editor, ABAJ. 
(Jan. 1996). 

18 Benjamin Sells, Stresslines, THE Fa. B. 
News, Aug. 15, 1994. 


When you look past the hype, 


is the clear choice. 


While others make claims, 
LEXIS-NEXIS delivers 
results. 


For years, other online 
Bi providers have clouded your 
choices with a lot of hype. But LEXIS-NEXIS 
has consistently led the industry with innova- 
tions that help you make better use of your time 


and resources. 


Twelve years ago, LEXIS-NEXIS was the 
first to introduce transactional (pay-as-you-go) 


pricing. And today, we offer a variety of pricing 


options—with forthright, flexible terms. 
In the end, LEXIS-NEXIS innovations save you 


Other LEXIS-NEXIS innovations include features 


i ‘ ’s wh 
that make the services easy to use, like large group files and satel value. Aad Chars why 


firms across the country are looking past the hype and 


making the clear choice: LEXIS-NEXIS. 


requiring fewer searches to find the information you need. 


And the continuous upgrading and updating of “must- 


have” legal research content, as well as comprehensive For further information, call your LEXIS-NEXIS 
public records, news and business information, connect- representative or 1-800-528-1891. You can also visit us 
ing you with the information that helps you work smarter. —_at http://www.lexis-nexis.com. _ 


When you need results. _— 
‘£XIS:NEXIS 


Ra member of the Reed Elsevier plc group 


LEXIS and NEXIS are registered trademarks of Reed Elsevier Properties Inc., used under license. The INFORMATION ARRAY logo is a trademark of Reed Elsevier Properties Inc. 
used under license. ©1996 LEXIS-NEXIS, a division of Reed Elsevier Inc. All rights reserved. 


EXECUTIVE DIRECTIONS 


Seeking Justice, One Client at a Time 


t seems sometimes that almost 

everything I hear about our 

profession is negative. Surveys 

show a large segment of our soci- 
ety thinks lawyers are greedy and un- 
trustworthy (although most in that 
group think that the lawyer they know 
the best—their lawyer—is trustworthy 
and well intentioned). Pundits in the 
popular press find us an easy target. 
And, as the Supreme Court’s adminis- 
trative arm charged with lawyer regu- 
lation, The Florida Bar naturally re- 
ceives many reports throughout the 
year of attorneys’ lapses in conduct or 
judgment. 

That backdrop makes it all the nicer 
when I receive letters complimenting 
individual lawyers or their firms for 
going that extra mile to help someone 
who, but for the assistance they re- 
ceived from a lawyer, would be home- 
less or lacking medical care or other- 
wise facing a devastating personal 
calamity. I know that we are a profes- 
sion whose sole purpose is to help 
people bring order to their lives and to 
society: I see the hundreds of nomina- 
tion forms that come in for the annual 
pro bono awards; I read the reports of 
local bars setting up innumerable pro- 
grams to aid children and the elderly 
and other groups especially in need of 
our services; I have watched with ao 
small sense of satisfaction as Florida 
lawyers have taken the lead over the 
past two decades in finding funding 
sources for legal aid. 

Still, it is nice to receive a reminder 
from a client who has been well served 
that the surveys and focus groups and 
over-reported horror stories notwith- 
standing, what we as a profession are 
really all about is helping people solve 
problems they cannot solve themselves. 
I thought I would begin this new year 


on an up note by sharing with you a 
few of the comments I have received in 
recent weeks: 

[My attorney] provided me with the pro- 
fessional counsel appropriate for my case, 
but it was his ability to personally counsel 
and advise me that enabled me to remain 
strong and well informed in order to make 
the responsible decisions required of me. I 
was never given the impression that any of 
his actions were motivated by financial or 
personal gain. I saw a professional who be- 
lieves in his work and is motivated only by 
his desire to help others resolve a most des- 
perate situation. His manner did not reflect 
judgment nor condemnation, but was sup- 
portive and understanding of human error 
and an individual’s worth, providing me 
with the motivation and self-assurance to 
help me move forward .... 


Another client writes : 


[My attorney] handled my mother’s le- 
gal affairs, which were considerable and 
complex, for the duration of her illness, dur- 
ing a protracted and vitriolic divorce ... as 
well as multiple investigations for incom- 
petency against my mother. He saved my 
mother from being put in a state mental 
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hospital and me from jail. He provided 
countless hours on a pro bono or deferred- 
fee basis. He also went above and beyond 
the call of duty to give me advice and en- 
couragement when the entire family got into 
amelee....It is my plain assertion that he 
saved my mother’s life. 


[My attorney] is the most truly fair- 
minded person I have ever known, he has a 
genuine love of the law, and he is a dedi- 
cated advocate for his client, without regard 
for their ability to pay. Although expert, he 
has not become hardened or cynical; al- 
though mature, he has not lost the passion 
for justice; and although in the fray, he has 
never lost his principles. In short, he is not 
only one of the finest attorneys I have ever 
met, he is also one of the finest men I have 
ever met in my life. I count myself im- 
mensely fortunate that he entered the lives 
of my mother and myself. 


Finally, this nice note from another 
satisfied client, copied to the Bar’s “At- 
torney Commendation Department” 
(perhaps we should create such a de- 
partment): 

I know the difference between a good 
lawyer and a lawyer, and you do a compe- 
tent, professional job. You return phone 
calls, you keep appointments, you kept me 
informed. So for all the credit that you prob- 
ably don’t often get for a job well done, you 
get “Lawyer of the Year” from me, and, be- 
lieve me, I am the Siskel and Ebert of at- 
torney ratings. It really matters how well 
you do your job. 

Thank you for your attention and your 
efforts. Enclosed is the balance of your fee 
and my mother’s Maryland crabcake recipe. 
Bon appetite! 

As we begin the new year, let’s look 
beyond the lawyer jokes and frequent 
jabs and remember what we’re all 
about—seeking justice, one client at a 
time. Q 


JOHN F. Harkness, JR. 
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The 1996 Amendments 
to the Florida 
Construction Lien Law 


he purpose of this article is 

to summarize the recent 

amendments to the Florida 

Construction Lien Law, 
Ch. 713.1 The amendments became ef- 
fective October 1, 1996.2 These changes 
will have the following effects: 1) they 
expand the scope of monetary obliga- 
tions which may be secured by a con- 
struction lien; 2) they impose additional 
obligations upon the governmental au- 
thorities which issue building permits 
to verify that notices of commencement 
have been recorded; 3) they authorize 
service of notices by facsimile; and 4) 
they impose restrictions upon the types 
of releases of lien and waivers of lien 
which can be required from lienors as 
a condition to receiving payment for 
work performed.* 


Expanded Scope of 
Construction Lien 

The 1996 amendments to the con- 
struction lien law authorize the use of 
a construction lien to secure amounts 
due and owing for the improvement of 
public property for situations which, 
under prior law, no lien was allowed. 
Generally, a construction lien may only 
be imposed upon private property, or 
that which is not owned by the state or 
any county, municipality, school board, 
governmental agency, commission, or 
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political subdivision.* Situations have 
arisen, however, where, in conjunction 
with a private construction project, the 
owner is required, as a condition of his 
building permit, to make improvements 
to public property. Under such circum- 
stances, the 1996 amendments to the 
law now authorize a lienor to impress 
a lien upon the owner’s private real 
property for all work furnished in con- 
junction with the project regardless of 
whether the improvements relate to the 
public or private portion of the work. 
Specifically, §§713.05 and 713.06 (which 
define the permissible scope of lienable 
services) now provide for a lien on the 
owner’s private real property for any 
money owed for labor, services, or ma- 
terials furnished to improve the public 
property. This is only true, however, if 
the improvements to the public prop- 
erty were a condition of the building 
permit and were made in accordance 
with the lienor’s contract and the gen- 
eral contract. 

Prior to the adoption of these amend- 
ments, the construction lien law had 
been construed in a manner which lim- 
ited the usefulness of a construction lien 
to secure payment for public improve- 
ments made under contract with a pri- 
vate developer.’ Specifically, in Davis 
Water & Waste Industries, Inc. v. Embry 
Development Corp., 603 So. 2d 1357 
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(Fla. lst DCA 1992), the First District 
Court of Appeal affirmed a final sum- 
mary judgment entered in favor of a 
developer and against a supplier who 
had brought an action to foreclose a con- 
struction lien. The supplier had in- 
cluded within its claim of lien, amounts 
which were owed for improvements to 
a public sewer and water system.® The 
court found that under §713.04,’ no con- 
struction lien could be enforced against 
the developer’s property because the 
property was not contiguous to the pub- 
lic sewer and water system.® 

The court reasoned that when im- 
provements to public property are re- 
quired as a prerequisite to approval of 
subdivision improvements and the pub- 
lic property does not actually abut the 
private property to be developed, no lien 
can attach to the private property on 
account of amounts due and owing for 
the improvements to the public prop- 
erty.° Pursuant to the 1996 amend- 
ments to §§713.05 and 713.06, any un- 
paid amounts arising from improve- 
ments to public property required as a 
condition of the owner’s building per- 
mit can now be secured by a lien on the 
owner's private property regardless of 
whether the owner’s property actually 
abuts the public property which has 
been improved.’° 

The scope of monetary obligations 
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which can be secured by a construction 
lien has also been expanded, and now 
includes money owed to the lienor “for 
unpaid finance charges due under the 
lienor’s contract.”" In this regard, it 
should be noted that the statutory form 
for a claim of lien (set forth in 
§713.08(3)) has not yet been changed 
by the 1996 amendments. Accordingly, 
a lienor seeking to include unpaid fi- 
nance charges on the claim of lien 
should modify the statutory form to in- 
clude a separate statement as to the 
portion of the total amount of the claim 
of lien which relates specifically to un- 
paid finance charges. 


Verification of Compliance 
With the Law 

Section 713.135 has been amended 
to provide greater assurance that gov- 
ernmental authorities which issue 
building permits require each building 
permit applicant to timely record a no- 
tice of commencement as to the im- 
provements for which a building per- 
mit has been requested. Under 
§713.135(1)(d), as amended, any gov- 
ernmental authority which issues a 
building permit cannot perform any 
building inspections until the building 
permit applicant has filed with that 
same governmental authority a certi- 
fied copy of the recorded notice of com- 
mencement. A building code adminis- 
trator or inspector is not, however, 
liable in a civil action for failure to 
verify the filing of a notice of commence- 
ment.” 

In addition, §713.135(2) now requires 
each county and municipality to sub- 
mit an affidavit on or before December 
31, 1996, to the advisory counsel on 
intergovernmental relations that states 
whether the county or municipality is- 
sues building permits and, if so, the 
local government must certify that it is 
using a building permit application 
form that is substantially similar to the 
form set forth in §713.13(7). Each 
county and municipality must further 
certify that it has established and is 
enforcing procedures to require build- 
ing permit applicants to file a certified 
copy of the recorded notice of com- 
mencement with the building official 
for the local government." 


Serving of Construction 
Lien Notices 

The 1996 amendments to the con- 
struction lien law now authorize a 


So long as an owner 
complies in good 
faith with the 
provisions of the 
statute, the owner 
will be able to 
construct specific 
improvements for a 
given contract price 


lienor to serve documents and notices 
by means of facsimile under certain lim- 
ited circumstances.'* The manner of 
serving a notice to owner, a claim of 
lien, or an affidavit or other instrument 
permitted or required to be served un- 
der the construction lien law, is strictly 
prescribed by §713.18. Prior to the re- 
cent amendments, the permissible 
methods of service were limited to: ac- 
tual physical delivery; U.S. registered 
or certified mail; and posting on the job 
site if no other means of service could 
be accomplished.'® 

The new section, §713.18(3), now 
states: 
Service of notices or copies thereof, permit- 
ted or required under this part, may be 
made by facsimile phone number in the no- 
tice of commencement. The owner must be 
served with the notice to owner in the man- 
ner specified in Subsection (2) of this Sec- 
tion. The lienor’s facsimile confirmation 
sheet with the correct facsimile phone num- 


ber shall be proof of the date and time the 
notice was served. 


In this respect, the form for a notice 
of commencement set forth in 
§713.13(1)(d) has been amended to in- 
clude phone and facsimile numbers for 
the contractor, surety, lender (or per- 
sons designated by the owner) to receive 
notice pursuant to §713.13(1)(a)(7).'® 
The inclusion of such information is 
optional to the owner signing the no- 
tice of commencement."” 

The 1996 amendments relating to 
service by facsimile are poorly drafted 
and are ambiguous in several respects. 
First, §713.18(3), as amended, contains 
a clerical error. Section 713.18(3) states 
that “the owner must be served with the 
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notice to owner in the manner specified 
in subsection (2) of this section.” The 
traditional manner of serving notices 
and other instruments is not, however, 
contained in subsection (2) of §713.18, 
but is instead contained in subsection 
(1). More importantly, however, the 
statute is unclear as to whether a 
lender, contractor, or other person en- 
titled to receive notice under the con- 
struction lien law who does not consent 
to the receipt of notice by facsimile can 
otherwise be compelled to accept ser- 
vice by facsimile if the owner has des- 
ignated in the notice of commencement 
that service by facsimile to such per- 
son is permissible. 

This author suggests that owners 
refrain from authorizing service by fac- 
simile. Disputes relating to the timeli- 
ness of service of a notice to owner and 
other lien law instruments are com- 
monplace.'® In the event of such a dis- 
pute, a U.S. mail return receipt is a 
much more reliable means of proof of 
service than a facsimile coversheet. 

Service by U.S. registered or certified 
mail is, by far, the most common means 
of service utilized under the lien law. If 
a lienor uses such method of service, 
an instrument which is not deliverable 
by the U.S. Postal Service is neverthe- 
less deemed to be effectively served as 
of the date of mailing pursuant to 
§713.18(b). The foregoing statute has 
now been amended to provide that 
when an item is returned by the U.S. 
Postal Service as being “refused,” 
“moved, not forwardable,” or “un- 
claimed,” or is otherwise not delivered, 
service is effective as of the date of 
mailing provided that the item is not 
deliverable due to the fault of the per- 
son serving the item.’ 


Waiver and Release of Liens 
The most significant aspect of the 
1996 amendments are the restrictions 
now placed upon owners (and others) 
who require lien releases before mak- 
ing payment for work performed. The 
linchpin of the construction lien law is 
the principle that so long as an owner 
complies in good faith with the provi- 
sions of the statute, the owner will be 
able to construct specific improvements 
for a given contract price.”° More spe- 
cifically, an owner who properly records 
a notice of commencement and who 
causes payment to be made to all per- 
sons who have served a timely notice 
to the owner or who have been identi- 
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the construction project.” 

Thus, in order to avoid potential li- 
ability, many owners require releases 
or waivers of lien as a condition to mak- 
ing payment. Prior to its amendment, 
§713.20(4) included an optional form for 
a partial release of lien to be used in 
conjunction with the issuance of 
progress payments. The statute was 
silent as to the content of a final release 
of lien to be used in conjunction with 
the issuance of final payments. Dis- 
putes can sometimes arise between the 
owner, general contractor, and trade 
contractors as to the form and content 
of such releases as well as to the man- 
ner in which such lien waivers or re- 
leases will be tendered in exchange for 
payment.” 

The lien waiver or release has gener- 
ally been treated as a contract, the 
terms of which the parties are free to 
negotiate.”* Section 713.20 has been 
significantly amended, however, to 
limit the permissible demands which 
can be made in regard to the form and 
content of the waiver and release of lien 
to be furnished at the time of issuing a 
progress payment or final payment.* 
The amendments to §713.20(4) now do 
away with the designation of “partial 
release of lien” and, instead, have 
adopted the term “wavier and release 
of lien upon progress payment.” In ad- 
dition, the statute now prescribes a 
form to be used for both “waiver and 
release upon progress payment” and 
“waiver and release of lien upon final 
payment.” 

It is significant to note that pursu- 
ant to the amended statute, “a person 
may not require a lienor to furnish a 
waiver or release of lien that is differ- 
ent from the forms in subsection (4) or 
subsection (5) (of section 713.20).”6 In 
addition, a lienor who furnishes a 
waiver and release of lien in exchange 
for a check may now condition the 
waiver and release upon the actual pay- 
ment of the check.”’ Prior to the adop- 
tion of the 1996 amendments, an owner, 
general contractor, or other person 
making a progress or final payment was 
under no obligation to accept a condi- 
tional release of lien at the time of is- 
suance of a progress or final payment. 
The limitations now imposed upon per- 
sons issuing progress and final pay- 
ments as to the content of releases of 
lien which can be required represent a 
substantial departure from preexisting 
practice. 
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It should be noted that the new form 
(for waiver and release of lien upon 
progress payment) is not a model of 
clarity. For example, the waiver con- 
tains an express exclusion which leaves 
it unclear as to whether all contract 
retention” is excluded from the scope 
of the instrument or whether only re- 
tention accruing after the date speci- 
fied in the instrument is excluded from 
its scope.” The forms set forth in the 
statute which apparently must be ac- 
cepted without change by the person 
making payment and which can now be 
made conditional at the option of a 
lienor receiving payment by check, are 
inconsistent with commonly accepted 
final waiver and release forms, as well 
as with current practice among title 
insurance agents and construction loan 
officers of lending institutions who es- 
chew conditional final waiver and re- 
lease of lien forms.*° 

Requiring owners to accept condi- 
tional releases dramatically increases 
the potential liability of the person 
making payment. In the past, when a 
release has been made conditional upon 
the actual receipt of payment by the 
releasor, it has been recognized that the 
conditional language burdens the per- 
son making payment and relying upon 
the release with the task of verifying 
that the condition of payment has been 
performed before the release can be 
relied upon.*! The use of conditional 
waiver and release of lien forms will 
undoubtedly increase the need for the 
use of joint checks in the processing of 
construction payment applications.*? 

The apparent intent of the legislature 
in amending §713.20 was to deter the 
practice of many owners, construction 
lenders, and others who require lienors 
to execute lien waiver and release forms 
as a condition of payment, which also 
include provisions relating to warran- 
ties, indemnification, and other issues 
beyond the scope of a waiver and re- 
lease, and which may alter or increase 
the lienors’ obligations defined by con- 
tract or subcontract. Although it is still 
not altogether clear, owners, construc- 
tion lenders, and other parties who pro- 
cess construction payment applications 
may still attempt to require the use of 
unconditional lien waivers and releases 
and forms which deviate from the statu- 
tory forms. 

In fact, §713.20(8), as amended, spe- 
cifically provides that “a lien waiver or 
lien release that is not substantially 
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similar to the forms in subsections (4) 
and (5) is enforceable in accordanve 
with the terms of the lien waiver or lien 
release.” Accordingly, notwithstanding 
the mandatory forms for waiver and 
release of lien, it appears as if the use 
of alternative forms is still contem- 
plated under the statute. An owner may 
wish to utilize a general contract which 
specifically addresses the form and con- 
tent of lien waivers and releases to be 
used by the general contractor, all sub- 
contractors, and suppliers in conjunc- 
tion with the submission of progress 
payment and final payment applica- 
tions on the job. The general contract 
could require the general contractor to 
incorporate into all subcontracts a re- 
quirement that subcontractors and sup- 
pliers execute the waiver and release 
of lien forms desired by the owner. 
The enforceability of such contractual 
provisions which result in a waiver of 
a lienor’s right to require the use of the 
new statutory waiver and release forms 
is questionable; §713.20(6), as 
amended, expressly prohibits the owner 
from requiring a lienor to furnish a 


waiver or release of lien that is differ- 
ent from the forms set forth in subsec- 
tion (4) or subsection (5).** It is also 
unclear whether a contractual provision 
which prohibits the use of conditional 
lien waivers and releases can defeat a 
lienor’s statutory right under 
§713.20(7), as amended, to require the 
use of such conditional documents. 


Conclusion 

The Florida Construction Lien Law 
continues to be a focal point for change. 
The most prominent changes effected 
by the 1996 amendments relate to the 
new restrictions imposed on the form 
and content of lien waivers and re- 
leases. The amended statute contains 
new release forms which must be ac- 
cepted by an owner or other person 
making payment who demands the fur- 
nishing of a release of lien. The adop- 
tion of the standard forms, coupled with 
the newly created statutory right of a 
lienor to require the use of waivers and 
releases of lien which are conditioned 
upon the actual receipt of payment, will 
have a significant impact upon the po- 
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tential liability of owners processing 
construction payment applications. 

Attorneys who regularly advise cli- 
ents who process construction payment 
applications should be prepared to of- 
fer advice as to the use of joint checks 
and other means of verifying the actual 
receipt of payment to persons who have 
served a notice to owner. Unfortunately, 
it is still as yet unclear as to whether 
the 1996 amendments permit an owner 
to require a lienor, by contract, to waive 
in advance its right to require the use 
of conditional waivers and releases of 
lien as well as to waive the right to re- 
quire the use of statutory waiver and 
release forms. This issue may have to 
be resolved by the courts unless the leg- 
islature clarifies the law in this regard. 
Q 


1 Although the recent amendments to the 
construction lien law are set forth in the com- 
mittee substitute for House Bill 2121 (which 
passed into law as Ch. 96-383), the legisla- 
tion actually originated in the 1995 regular 
session as the committee substitute for Sen- 
ate Bill 1036 and House Bill 683. 

2 1996 Fla. Sess. Law Serv. ch. 96-383, §9 
(West). 

3 The term “lienor” is defined broadly by 
the statute to include a contractor, subcon- 
tractor, laborer, materialman, architect, or 
engineer. Fia. Star. §713.01(16) (1995). 

4 Fra. Stat. §713.01(21) and §713.01(24) 
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(1995). 

5 Davis Water & Waste Industries, Inc. v. 
Embry Development Corp., 603 So. 2d 1357 
(Fla. 1st D.C.A. 1992). 

6 Td. at 1858. 

7 Fia. Star. §713.04 (1995) provides, in per- 
tinent part, that “when the services or ma- 
terials are placed on land dedicated to pub- 
lic use and are furnished under contract with 
the owner of the abutting land, the cost of 
the services and materials, if unpaid, may 
be the basis for a lien upon the abutting 
land.” 

8 Davis Water & Waste Industries, Inc. v. 
Embry Development Corp., 603 So. 2d at 
1359. 

9 Td. 

10 1996 Fla. Sess. Law Serv. ch. 96-383, §1 
(West) (to be codified at Fia. Stat. §713.05); 
1996 Fla. Sess. Law Serv. ch. 96-383, §2 
(West) (to be codified at Fra. Strat. 
§713.06(1)). 

1 1996 Fla. Sess. Law Serv. ch. 96-383, §1 
(West) (to be codified at Fia. Star. §713.05); 
1996 Fla. Sess. Law Serv. ch. 96-383, §2 
(West) (to be codified at Fra. Star. 
§713.06(1)). See also 1996 Fla. Sess. Law 
Serv. ch. 96-383, §3 (West) (to be codified at 
Stat. §713.08). 

12 1996 Fla. Sess. Law Serv. ch. 96-383, §5 
(West) (to be codified at Fia. Star. §713.135 
(4)); Fia. Stat. §713.135(3) (1995). 

18 1996 Fla. Sess. Law Serv. ch. 96-383, §5 
(to be codified at Fia. Stat. §713.135(2)). 

14 1996 Fla. Sess. Law Serv. ch. 96-383, §7 
(West) (to be codified at Fura. Star. 


§713.18(3)). 

16 Star. §713.18(1) (1995). 

16 1996 Fla. Sess. Law Serv. ch. 96-383, §7 
(West) (to be codified at Fra. Star. 
§713.18(3)); 1996 Fla. Sess. Law Serv. ch. 96- 
383, §4 (West) (to be codified at Fia. Star. 
§713.13(1)(d)). 

17 Fla. Sess. Law Serv. ch. 96-383, §7 (West) 
(to be codified at Fa. Stat. §713.18(3)). 

18 See, e.g., Oolite Industries, Inc. v. 
Millman Construction Company, Inc. et al., 
501 So. 2d 655 (Fla. 3d D.C.A. 1987), In re 
Guardian Equipment Corporation, 23 B.R. 
126 (Bankr. S.D. Fla. 1982). 

19 1996 Fla. Sess. Law Serv. ch. 96-383, §7 
(West) (to be codified at Fra. Star. 
§713.18(1)(b)). 

20 Miller v. Duke, 155 So. 2d 627, 630 (Fla. 
1st D.C.A. 1963). 

21 See generally 1 STEPHEN B. RakusIn, 
FLoripA CONSTRUCTION LIEN MANUAL, ch. 4, 9- 
12 (1996). 

22 See generally Larry R. Lerpy, FLoripa Con- 
STRUCTION Law MaNuaAL §8.36 (2d ed. 1981). 

23 See, e.g., Frank Maio General Contrac- 
tor, Inc. v. Consolidated Electric Supply, Inc., 
452 So. 2d 1092 (Fla. 4th D.C.A. 1984), Grif- 
fin Builders Supply, Inc. v. Jones, 384 So. 
2d 265 (Fla. 2d D.C.A. 1980). 

24 1996 Fla. Sess. Law Serv. ch. 96-383, §8 
(West) (to be codified at Fia. Srar. §713.20 
(4), (5), (6), (7) and (8)). 

25 1996 Fla. Sess. Law Serv. ch. 96-383, §8 
(West) (to be codified at Fia. Star. §713.20 
(4)-(5)). 

26 1996 Fla. Sess. Law Serv. ch. 96-383, §8 


(West) (to be codified at Fia. Star. 713.20(6)). 

27 1996 Fla. Sess. Law Serv. ch. 96-383, §8 
(West) (to be codified at Fia. Star. 713.20(7)). 

28 Construction contracts and subcontracts 
frequently contain retention clauses, pursu- 
ant to which the owner or general contrac- 
tor is permitted to withhold a portion of each 
scheduled payment until the performance of 
the work is satisfactorily completed. See 
JEREMIAH D. LAMBERT & LawRENCE WHITE, 
HANDBOOK OF MODERN ConstRUCTION Law 56 
(1982). 

29 The new form for a waiver and release of 
lien upon progress payment to be codified 
at Fia. Stat. §713.20(4) states, in pertinent 
part, as follows: “this waiver and release 
does not cover any retention of labor, ser- 
vices, or materials furnished after the date 
specified.” 1996 Fla. Sess. Law Serv. ch. 96- 
383, §8 (West). 

30 See, e.g., Attorneys’ Title Insurance Fund, 
Inc., Subcontractor’s Final Affidavit and 
Waiver of Lien, Form 7-740 (rev. 12/94); At- 
torneys’ Title Insurance Fund, Inc., General 
Contractor’s Final Waiver of Lien, Form F- 
742 (rev. 4/92). 

31 See Landrum v. Marion Builders, 53 So. 
2d 769 (1951), and Bruce Construction Corp. 
v. Federal Realty Corp. , 104 Fla. 93, 139 So. 
209 (1932). 

32 See Tropical Supply Company, Inc. v. 
Verchio, 402 So. 2d 1284 (Fla. 4th D.C.A. 
1981). 

33 1996 Fla. Sess. Law Serv. ch. 96-383, §8 
(West) (to be codified at Fa. Star. §713.20(4), 
(5), and (6)). 
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Joint Ownership Bank 
Accounts Florida 
Husband and Wife: 


When Does a Spouse’s Interest in Account 
Funds Survive Their Withdrawal 


by the Other Spouse? 


ew married couples, when 

opening a joint bank ac- 

count, appreciate the subtle 

differences between the pos- 
sible forms of ownership in which they 
may hold an account or, much less, the 
potentially significant consequences 
that flow from the form they select. For 
instance, they probably do not realize 
that the selected form will determine 
whether their account may be subject 
to the individual debts of either spouse 
and whether a spouse’s ownership in- 
terest in account funds survives their 
withdrawal and appropriation by the 
other spouse without the former’s con- 
sent. 

Although the latter issue may arise 
during the lives of both spouses, 
oftentimes one spouse, after the death 
of the other, will discover that the now- 
deceased spouse had withdrawn funds 
from, or written checks against, their 
joint accounts without the other 
spouse’s prior knowledge or consent. 
The surviving spouse may have also 
discovered that the deceased spouse ei- 
ther transferred the withdrawn funds 
to a third person or appropriated the 
funds to his or her own use by, for ex- 
ample, having deposited them in a sepa- 
rate account or by having the other 


by Carlos A. Rodriguez 


spouse’s name stricken from the joint 
account. 

Upon such a discovery, especially in 
second marriage situations, the surviv- 
ing spouse may attempt to recover the 
withdrawn funds either from the de- 
ceased spouse’s estate or the third party 
donee. Generally, in order for a spouse 
to successfully assert an ownership in- 
terest in the funds superior to that of 
the estate or the donee, that spouse 
must establish that the account from 
which the funds were withdrawn was 
held by the couple as tenants by the 
entireties (TBE). However, recent cases 
from the Second and Third district 
courts of appeal have held that the own- 
ership interests of joint account own- 
ers in funds held as joint tenants with 
rights of survivorship (JTWROS) sur- 
vive their withdrawal, under certain 
circumstances, by one of the other ac- 
count owners. 

Although the case law dealing with 
joint bank accounts and the tracing of 
funds has been described as being in a 
state of morass, this author will attempt 
to distill the cases into some clarifying 
principles. This article will discuss 1) 
the nature of an ownership interest in 
a bank account; 2) the unities and char- 
acteristics of the JTWROS and TBE 
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forms of ownership, in general; 3) the 
application of the TBE form of owner- 
ship to bank accounts; 4) the tracing of 
withdrawn TBE account funds; 5) the 
split of authority on whether an account 
owner’s interest in JTWROS account 
funds survives their withdrawal by an- 
other account owner; and 6) conclude 
that, although the legislature or the 
banking industry may at least lessen 
the morass of case law by forcing mar- 
ried couples to explicitly designate, 
upon creation, that a joint account is or 
is not held by them as TBE, because of 
the inherent difficulty in applying the 
TBE concept to bank accounts, this is- 
sue will continue to generate litigation. 


Nature of Ownership 
Interest in Bank Accounts 

A bank deposit constitutes a chose in 
action or right to money’ arising from 
a contractual relationship between one 
who delivers money to a bank, the de- 
positor, and the bank which receives it 
upon the agreement that the deposit 
will be paid out on the order of the de- 
positor or returned to him or her on 
demand.” It is a debt or loan owing by 
the depository to the account owner. 

At the time a bank account is opened, 
the depositor indicates the signature or 
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signatures which he or she authorizes 
the bank to recognize by executing a 
specimen signature card and other 
documents the bank may require.*® 
Many couples, if not most, execute the 
signature card in the “disjunctive” (i.e., 
husband or wife) which, in the bank’s 
eyes, means either spouse may unilat- 
erally withdraw all the funds in the 
account. 

The relationship between the bank 
and the account owner is generally con- 
trolled by the intention of the bank and 
the account owner at the time the ac- 
count is opened.‘ Where a deposit ac- 
count is titled in the names of two or 
more persons, F.S. §§655.78(1) and 
655.79(1) (1995) provide, in combina- 
tion, that unless otherwise expressly 
provided in the agreement or signature 
card, such an account may be paid to 
either person and is presumed to have 
been intended by such persons to pass, 
upon the death of any of them, to the 
surviving person or persons. 

However, neither these statutes nor 
the terms of the signature card or other 
contract between the bank and the ac- 
count owners is conclusive of the own- 
ership rights as between the account 
owners. In re Guardianship of Medley, 
573 So. 2d 892, 904 (Fla. 2d DCA 1990), 
appeal dismissed, 629 So. 2d 134 (Fla. 
1993); Hagerty v. Hagerty, 52 So. 2d 432, 
434 (Fla. 1951). Rather, they serve 
merely to protect the bank from liabil- 
ity to the account owners in paying out 
funds. Id. 


Unities and Characteristics 

A bank account, like any other type 
of property, may be held by a married 
couple as JTWROS or as TBE. 
¢ Joint Tenancy With Right of Survivor- 
ship 

In order to create and maintain the 
JTWROS form of ownership in real or 
personal property, the following four 
unities must exist:® 

1) Unity of possession (joint owner- 
ship and control); 

2) Unity of interest (the interests 
must be the same); 

3) Unity of title (the interests must 
originate in the same instrument); and 

4) Unity of time (the interests must 
commence simultaneously). 

In addition, the joint tenancy form of 
ownership confers on the surviving joint 
tenant the right of survivorship, pro- 
vided the instrument creating the joint 
tenancy expressly provides for it. F.S. 


§689.15 (1995). Therefore, in conjunc- 
tion with the statutory presumption of 
survivorship in §655.79(1) or a signa- 
ture card designation of survivorship, 
a jointly owned bank account that sat- 
isfies the four unities listed may be held 
under the JTWROS form of ownership. 

Any act of a joint tenant that destroys 
any one or more of the four unities op- 
erates as a severance of the JTWROS 
and extinguishes the right of survivor- 
ship. Kozacik v. Kozacik, 26 So. 2d 659, 
661 (Fla. 1946). Thus, a joint tenant 
may voluntarily sever and terminate 
the tenancy by, for example, partition 
or by a conveyance of the tenant’s prop- 
erty interest to a stranger, since by such 
act the unities of title and possession 
are destroyed.* The mode in which joint 
tenants hold the property that is the 
subject of the estate is described as “per 
my et per tout,” meaning, by the half 
and by the whole, the effect of which is 
that for purposes of tenure and survi- 
vorship each is the holder of the whole 
but for purposes of alienation each has 
only his or her own share, or moiety, 
which is presumed to be equal.’ 

Although the JTWROS and TBE 
forms of ownership are very similar in 
their unities and characteristics, the 
differences between them carry signifi- 
cant consequences. 
© Tenancy by the Entireties 

In order to create and maintain a 
TBE in real or personal property, in 
addition to the four unities of 1) pos- 
session, 2) interest, 3) title, and 4) time, 
the unity of marriage (or person) must 
exist. First National Bank of Leesburg 
v. Hector Supply Co., 254 So. 2d 777, 
781 (Fla. 1971). Thus, only a husband 
and wife may hold property under this 
form of ownership. 

The unity of person element listed 
above arose from the common law con- 
cept that the husband and wife are one 
person.’ Thus, each spouse is deemed 
to own and control the whole estate,® 
or, in other words to be siesed of the 
entirety and not of a share, moiety, or 
divisible part.'° In contrast to the 
JTWROS form of ownership, the hus- 
band and wife, under the TBE form of 
ownership, are said to hold the prop- 
erty “per tout et non per my,” or by the 
whole and not by the moiety." 

Because of this unique unity of per- 
son element: 

1) Neither spouse, acting alone and 
without the assent of the other, may 
sever the entireties estate by, for ex- 
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ample, conveying his or her interest in 
the estate to a third party.” 

2) Property held by a couple as TBE 
is not subject to creditors’ claims against 
either 

3) A husband or wife, at the death of 
the other, owns the whole estate that 
was owned by both during their lives 
under the TBE.“ In contrast to those 
holding under a JTWROS, the surviv- 
ing spouse does not take by right of sur- 
vivorship, but rather continues to hold 
the whole estate after the death of the 
other spouse by virtue of the unity of 
person element of the TBE form of own- 
ership.® 

Finally, while a JTWROS may be ter- 
minated by the unilateral act of a joint 
tenant, a TBE may be terminated only 
when: 

1) Both spouses join in the convey- 
ance of the property; 

2) One spouse dies and the survivor 
acquires the sole interest; 

3) One spouse conveys the property 
to the other spouse; or 

4) The unity of marriage is destroyed 
through divorce, resulting in the par- 
ties becoming tenants in common. 

In re Lyons Estate, 90 So. 2d 39, 41 (Fla. 
1955). 

Application to Personal Property—As 
discussed above, the unities of a TBE 
are the same regardless of whether the 
estate is held in real or personal prop- 
erty. However, the courts, in determin- 
ing whether such an estate has been 
created in real or personal property, 
have developed different rules. While 
the mere conveyance of real property 
to husband and wife, as such, is pre- 
sumed to create a TBE in such prop- 
erty, a transfer or acquisition of per- 
sonal property to or by husband and 
wife does not give rise to such a pre- 
sumption; rather, in order to create a 
TBE in personal property, not only the 
form of the estate must be consistent 
with the five unities of a TBE, but the 
intention of the parties to create a TBE 
in personal property must be proven.!® 

The reason for this double standard 
is based on the following concerns: 

1) Transfers of real property are mat- 
ters of record which occur infrequently 
and which generally involve formal 
transactions necessarily requiring the 
consent of both spouses. Personal prop- 
erty, on the other hand, is generally not 
under mandate of record and, conse- 
quently, may easily be transferred with 
great frequency by either spouse with- 
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out mutual consent or without knowl- 
edge of the other spouse; and 

2) The application of the TBE con- 
cepts to personalty becomes exceedingly 
complex as the nature of the personalty 
(i.e., bank accounts) increases in sophis- 
tication, and consequently, the courts 
are forced to establish greater safe- 
guards to prevent abuse of the entire- 
ties concept. Hector Supply Co., 254 So. 
2d at 780. 


Tenancy by the Entireties 
in Bank Accounts 
¢ Establishment of TBE 

As with any other type of personal 
property, a married couple may own a 
bank account as TBE. However, the 
courts have had particular difficulty in 
applying the TBE concepts to bank ac- 
counts. Estate of Lyons, 90 So. 2d at 42; 
Winters v. Parks, 91 So. 2d 649, 651-52 
(Fla. 1956). This difficulty arises from 
the fact that such accounts, when con- 
stituting a TBE, closely resemble any 
other type of joint account, including 
joint accounts created for convenience 
and JTWROS accounts and, because of 
the relative ease with which funds may 


be withdrawn from the account by ei- 
ther spouse, the account balances are 
constantly fluctuating. 

Form and Intent Elements—Despite 
the difficulty in applying the TBE con- 
cept to bank accounts, TBE in bank ac- 
counts have been recognized under 
Florida law since 1925. Bailey v. Smith, 
103 So. 833 (Fla. 1925). However, as 
with other types of personal property, a 
bank account opened by husband and 
wife is not presumed to be held by them 
as TBE. Winters, 91 So. 2d at 652. Mar- 
ried couples, unless certain evidentiary 
factors are satisfied as explained below, 
generally hold accounts as JTWROS. In 
order to establish that a husband and 
wife hold a bank account as TBE, the 
following two elements must be met: 

1) The form of the estate must be 
present, in that, the bank account sig- 
nature card or contract must be drafted 
in a manner consistent. with the afore- 
mentioned five essential unities of a 
TBE; Hector Supply Co., 254 So. 2d at 
781; and 

2) The intent of the husband and wife 
to create a TBE account must be proven 
either a) by considering the facts and 


circumstances leading up to and sur- 
rounding the opening of the account, or 
b) by showing that the couple made an 
express designation in the signature 
card or contract that they hold the ac- 
count as TBE. Hector Supply Co., 254 
So. 2d at 781; Winters, 91 So. 2d at 652. 
¢ Disjunctive (“OR”) Accounts: Unity of 
Possession Not Violated 

Because a TBE is predicated on the 
theory that each spouse is seised of the 
entire estate, an apparent obstacle to 
establishing a TBE in a bank account 
arises when the account is held in the 
name of “husband or wife,” and where 
the terms of the signature card and 
deposit agreement with the bank allow 
either spouse to withdraw, solely on ei- 
ther spouse’s signature, all of the funds 
in the account. Hagerty, 52 So. 2d at 
434. At first glance, this would appear 
to violate the unity of possession (or 
control) element that must exist in or- 
der to establish a TBE. 

However, Florida courts have consis- 
tently held that the unity of possession 
is not violated merely because either 
spouse has the power to withdraw the 
entire account balance. Hector Supply 
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Co., 254 So. 2d at 779; Hagerty, 52 So. 
2d at 434. This rule is based on the 
theory that such a power to withdraw 
represents an immediate expression of 
authority of agency of either spouse to 
act for both in withdrawing funds, pro- 
vided the fruits or proceeds of such a 
withdrawal inures to the benefit of both 
spouses. Hagerty, 52 So. 2d at 434; Hec- 
tor Supply Co., 254 So. 2d at 779; In re 
Guardianship of Medley, 573 So. 2d 892, 
904 (Fla. 2d DCA 1990); 12 Fla. Jur. 2d, 
Cotenancy & Partition, §17; contra, 
Simpson v. Schoeneman, 263 So. 2d 854, 
857-58 (Fla. lst DCA 1972) (where sig- 
nature card contains sufficient state- 
ment of permission for one spouse to act 
for other, wife may, without husband’s 
knowledge or consent, close joint bank 
accounts and give proceeds to her niece, 
regardless of whether account is owned 
as TBE or JTWROS). 
© Designation on Signature Card Not 
Conclusive of Joint Account Owners’ 
Rights Inter Se 

While the terms of a signature card 
may serve as evidence of the account 
owners intent with regard to establish- 
ing a TBE, it is not determinative of the 
type of ownership interest the account 
owners have in the account funds. Med- 
ley, 573 So. 2d at 900. The provisions of 
a signature card are only for the pro- 
tection of the financial institution. Id. 
For instance, the courts have held that 
merely because a signature card con- 
tains a designation that the account is 
a “joint account with right of survivor- 
ship” does not preclude the creation of 
a TBE in such an account. Winters, 91 
So. 2d at 652; Sitomer v. Orlan, 660 So. 
2d 1111, 1115 (Fla. 4th DCA 1995). 

Thus, so long as the overall terms of 
the signature card and deposit agree- 
ment satisfy the five unities of the TBE, 
the couple’s failure to explicitly state 
that the account is held by them as TBE 
does not preclude a finding that the 
account at least has the form of a TBE. 

To establish TBE in a bank account, 
not only must the form of a TBE be es- 
tablished with regard to the acount, but 
also the intent of the couple to own the 
account as TBE must be shown. 

Evidence of Intent Factors—In deter- 
mining whether a husband and wife 
had the requisite intent to establish a 
TBE at the time they opened the ac- 
count, tt.e courts consider it significant 
that: 

1) Both spouses contributed to the ac- 
count; Winters, 91 So. 2d at 652; 
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While the terms of a 
signature card may 
serve as evidence of 
the account owners’ 
intent to establish a 
TBE, it is not 
determinative of the 
type of ownership 
interest the account 
owners have in the 
account funds 


2) Both spouses made use of the ac- 
count; id. 

3) There is testimony that both 
spouses owned the account; Marine 
Midland Bank-New York v. Arms, 409 
So. 2d 215 (Fla. 4th DCA 1982); 

4) Funds from the account went to 
pay marital expenses; Robinson v. 
Robinson, 651 So. 2d 1271, 1273 (Fla. 
4th DCA 1982); Winters, 91 So. 2d at 
650; 

5) The parties made statements in- 
dicating their intentions concerning the 
account, such as to protect it from the 
creditors of one of them; Terrace Bank 
of Florida v. Brady, 598 So. 2d 225, 228 
(Fla. 2d DCA 1992); McGillen v. Gump- 
man, 171 So. 2d 69, 70 (Fla. 3d DCA 
1965); and 

6) The accounts were opened with the 
intention that each spouse should have 
the use of all or any part of the balance 
at any time and that upon the death of 
either, any remainder should immedi- 
ately become the property of the survi- 
vor. Hagerty, 52 So. 2d at 434. Sitomer, 
660 So. 2d at 1115. 

Finally, the fact that one spouse de- 
posits all of the funds in the account 
does not preclude the creation of a TBE 
in those funds; it is no different from a 
spouse purchasing realty with his or her 
own money and having title conveyed 
to both spouses, as husband and wife. 
Hagerty, 52 So. 2d at 434. Ifit is estab- 
lished that a bank account is held as a 
TBE, then each spouse has an equal 
interest in all funds standing to the 
credit of the account. Bailey, 103 So. at 
834. Consequently, neither spouse may 
alien or forfeit any part of the account 
without the assent of the other spouse. 


Bailey, 103 So. at 834; Strauss, 3 So. 2d 
at 728; Andrews v. Andrews, 21 So. 2d 
205, 206 (Fla. 1945); Lyons Estate, 90 
So. 2d at 42; Sitomer, 660 So. 2d at 1113- 
14. 


Tracing Withdrawn and 
Misappropriated TBE Funds 

Based on the nonseverability quality 
of a TBE, Florida courts have held that 
where a TBE has been established in a 
bank account, neither spouse, without 
the other’s consent, may terminate or 
sever the TBE by, for example: 

1) Bringing a partition action with 
respect to the funds in the account, 
Bailey, 103 So. at 834; 

2) Having a bank clerk strike the 
other spouse’s name from the account 
ledger sheet, Lyons Estate, 90 So. 2d at 
42; 

3) Withdrawing all of the funds in the 
account and gratuitously transferring 
them to a sibling, Lerner v. Lerner, 113 
So. 2d 212 (Fla. 2d DCA 1959); or 

4) Withdrawing all of the funds in the 
account and transferring them to a re- 
vocable trust for the withdrawing 
spouse’s lifetime benefit, Medley, 573 
So. 2d at 897. 

Thus, where one spouse renames a 
TBE account, or transfers all or part of 
the funds from the account to a third 
party, without the other spouse’s con- 
sent, the TBE status of the funds is pre- 
served and, consequently, the other 
spouse may trace and recover those 
funds even after the death of the with- 
drawing spouse. Sitomer, 660 So. 2d at 
1114; Medley, 573 So. 2d at 897. This 
rule, however, may give rise to oppor- 
tunistic behavior on the part of the sur- 
viving spouse. 


TBE/Tracing Test 

Because of the very nature of bank 
accounts, because of the right of either 
spouse, under disjunctive ownership 
joint accounts, to withdraw the entire 
balance on his or her signature alone, 
and because of the rules the courts have 
developed, application of the TBE con- 
cept to bank accounts is problematic. 
For instance, a surviving spouse, espe- 
cially in a second marriage situation, 
may attempt to recover funds that the 
now-deceased spouse had withdrawn 
and given to a third person, even though 
the surviving spouse may have been 
aware of and may have orally consented 
to the gift before it was made.” 

Whenever a surviving spouse at- 


tempts to assert a continuing interest 
in account funds that have been with- 
drawn by the deceased spouse, two very 
fact-specific determinations must be 
made: 

1) Whether the couple, based on the 
form of the account signature card and 
deposit agreement and on the couple’s 
intent, created a TBE account; and 

2) Assuming that a TBE in the ac- 
count is established, whether the sur- 
viving spouse had knowledge of or con- 
sented to the withdrawal and applica- 
tion of account funds withdrawn by the 
now-deceased spouse. 

Because the cases do not reveal what 
set of facts establishes either the ab- 
sence or presence of knowledge or con- 
sent on the part of the surviving spouse, 
the “knowledge or consent” prong of the 
above two-part test raises some inter- 
esting evidentiary questions. For in- 
stance, how does the surviving spouse 
(who is now seeking to recover the with- 
drawn funds) prove absence of knowl- 
edge or consent? Does the fact that the 
monthly bank statements were mailed 
to the couple’s home preclude a claim 
of ignorance of the withdrawals and 
transfers on the part of the surviving 
spouse? Is testimony that the deceased 
spouse handled all the family finances 
before his or her death enough to coun- 
terbalance the fact that the surviving 
spouse had physical access to the 
monthly bank statements in that they 
were mailed to the couple’s home? 

As discussed above, it seems that 
such a rule would allow an opportunis- 
tic surviving spouse to claim ignorance 
of withdrawals and transfers by the 
now-deceased spouse in order to recover 
funds gifted by the decedent to third 
parties, even though the surviving 
spouse may have orally consented to the 
withdrawals at the time. 

In sum, despite the aforementioned 
difficulties in recognizing the TBE form 
of ownership in bank accounts, Florida 
case law is well settled that a TBE may 
exist in such property. However, recent 
Florida cases have created a split of 
authority on the issue of whether the 
right to trace and recover withdrawn 
and misappropriated account funds 
applies to account owners who hold as 
JTWROS. Both the Second and Third 
district courts of appeal have held re- 
cently that a JTWROS account owner’s 
interest in account funds survives their 
withdrawal from the account by one of 
the other owners, while the Fourth Dis- 


trict Court of Appeal has held that only 
the interests of those persons owning 
an account as TBE survive the unilat- 
eral withdrawal of account funds by one 
of the account owners. 


Split of Authority: The 
Second and Third DCAs 
v. the Fourth DCA 
¢ Medley and De Soto: Interest In 
JTWROS Funds Survives Wrongful 
Withdrawal 

In re Guardianship of Medley: Spouse 
May Trace Funds Withdrawn and 
Within the Possession, or Under Direc- 
tion, of the Other Spouse—This case in- 
volved 12 joint savings and loan asso- 
ciation accounts totalling $260,000. The 
signature cards authorized either 
spouse, Mr. or Mrs. Medley, to make 
withdrawals. Mr. Medley, who subse- 
quently predeceased Mrs. Medley, with- 
drew all the funds from the accounts 
and placed them in a trust for his life- 
time benefit with the remaining trust 
property passing, at his death, to his 
half sister and housekeeper. 

Mrs. Medley’s daughter, and others 
as beneficiaries of eight of the accounts, 
petitioned to surcharge the bank, which 


served not only as guardian of the prop- 
erty of Mrs. Medley (now deceased) but 
also as trustee of the trust in which Mr. 
Medley placed the withdrawn account 
funds, for damages to Mrs. Medley’s 
guardianship and probate estates. The 
petitioners alleged that three of the 12 
accounts were held by the couple as 
JTWROS, one account was held as TBE, 
and eight Totten Trust accounts were 
held as TBE. 

The court held that regardless of 
whether a joint account is held as 
JTWROS or TBE, the interest of one 
account owner will continue in the 
funds when all the funds are withdrawn 
by the other owner and appropriated to 
the other owner’s use without the agree- 
ment of both owners, notwithstanding 
the right of either owner to withdraw 
from the account. Jd. at 897. The court, 
however, limited its holding by noting 
that it was merely deciding whether the 
petitioners sufficiently alleged the ex- 
istence and breach of a duty on the part 
of the bank to safeguard the interests 
of Mrs. Medley in funds withdrawn by, 
and in the possession or under the di- 
rection of, Mr. Medley. Id. at 897, n.3. 
The court explicitly refused to address 
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the status of the interests of one joint 
account owner in funds withdrawn by 
the other owner after the other owner’s 
further disposition of the funds to a 
third party. Id. 

In sum, Medley stands for the propo- 
sition that even where there is no evi- 
dence that a husband and wife intended 
to create a TBE account, and thus cre- 
ated only aJTWROS account, a spouse’s 
interest (even as a joint tenant) contin- 
ues in funds that have been withdrawn 
from the account by the other spouse 
without the former’s knowledge and 
consent, at least where the withdrawn 
funds are still within the control of the 
withdrawir z spouse. However, the con- 
tinuity of an account owner’s interest 
in withdrawn JTWROS account funds 
depends, under the Second DCA’s rea- 
soning, on whether the withdrawal of 
the funds was “rightful” or “wrongful,” 
or, in other words, whether the account 
owner withdrew only his or her moiety, 
or share, of the funds or more than his 
or her share. 

Where a JTWROS account owner 
makes a rightful withdrawal, i.e., a 
withdrawal of only that owner’s propor- 
tionate share of the funds, the with- 
drawing owner’s right of survivorship 
in the remaining account funds and the 
nonwithdrawing account owner’s right 
of survivorship in the withdrawn funds 
are both terminated. Id. at 898. How- 
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ever, where a JTWROS account owner 
makes a “wrongful withdrawal,” 1.e., a 
withdrawal of more than that owner’s 
moiety, or proportionate share, of ac- 
count funds, the nonwithdrawing 
owner’s moiety or proportionate inter- 
est in the withdrawn funds survives the 
withdrawal. Id. at 898. The court, 
adopting the reasoning of the dissent- 
ing opinion in Wiggons v. Parsons, 446 
So. 2d 169 (Fla. 5th DCA 1984), explains 
that this rightful/wrongful withdrawal 
analysis with regard to JTWROS ac- 
counts is based on the nature of a 
JTWROS in that joint tenants, by rea- 
son of the combination of entirety of 
interest with the power of transferring 
in equal shares, are said to be seised 
per my et per tout or by the half and 
the whole. Jd. at 898. 

Thus, because Mr. Medley withdrew 
and apprcpriated to his own use with- 
out Mrs. Medley’s consent more than his 
moiety (one-half of the account balance) 
in the JTWROS accounts, his with- 
drawal was wrongful, and consequently, 
Mrs. Medley’s moiety or share of the 
account continued in one-half of the 
withdrawn funds even after their trans- 
fer to Mr. Medley’s trust. With regard 
to Mr. Medley’s withdrawals from the 
TBE accounts, Mrs. Medley’s interest 
followed all of the withdrawn funds into 
the trust by reason of the nonseverabil- 
ity aspect of the TBE estate. 
© De Soto: Ownership Interest of Joint 
Tenant in Account Funds Follows Their 
Withdrawal 

Recently, the Third DCA adopted the 
Second DCA’s Medley decision. On the 
authority of the Medley holding, the 
Third DCA in De Soto v. Guardianship 
of De Soto, 664 So.2d 66, 67 (Fla. 3d 
DCA 1995), held that the interest of a 
JTWROS account owner may continue 
in funds withdrawn by, and placed in 
the individual account of, another 
owner. In the De Soto case, Mercedes 
De Soto, Antonio De Soto, her brother, 
and Martha De Soto, Antonio’s wife, es- 
tablished several joint accounts bear- 
ing all three names. Mercedes and An- 
tonio both contributed funds to the 
accounts while Martha contributed 
nothing. In 1993, at which time the ac- 
counts totalled $324,000, Antonio’s son, 
who subsequently became plenary 
guardian for his father and partial 
guardian for his mother, obtained a 
power of attorney from his father and 
transferred all of the funds from the 
joint accounts into an account titled in 
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Antonio’s name as trustee for the son 
as sole beneficiary. In light of this trans- 
fer of funds, Mercedes filed a petition 
in probate court to recover one-half of 
the $324,000 on the theory that only 
she and Antonio contributed to the ac- 
count. 

Citing Medley, the court awarded 
Mercedes one-third of the withdrawn 
funds, or $108,000, and held that the 
interests of all joint account owners in 
the account funds survive their trans- 
fer from the account by one of the own- 
ers. Id. at 67. Although it did not ex- 
plicitly apply it, we may infer that the 
court in De Soto adopted the “rightful/ 
wrongful withdrawal” analysis of Med- 
ley: 1) Antonio’s withdrawal (by way of 
his son’s power of attorney) of all the 
account funds was wrongful because it 
exceeded his moiety (or one-third share) 
in the funds; and 2) therefore, Mercedes’ 
moiety (or one-third share) in the ac- 
count followed the withdrawn account 
funds into Antonio’s Totten Trust ac- 
count. 

Although not involving a husband 
and wife account, the holding in De Soto 
allowing the joint account owner’s in- 
terest in the funds to survive the with- 
drawal is consistent with the Second 
DCA’s limited holding in Medley. As 
with the funds at issue in Medley, the 
funds in De Soto were still in the pos- 
session or under the direction of the 
withdrawing joint tenant. 

While the Second and Third DCAs 
have, in effect, extended the nonsever- 
ability concept, normally associated 
only with TBE accounts, to JTWROS 
accounts, at least with regard to wrong- 
ful withdrawals from such accounts, the 
Fourth DCA in Sitomer v. Orlan, 660 
So. 2d 1111 (Fla. 4th DCA 1995), has 
criticized such an extension as blurring 
the distinction between the two forms 
of ownership. See also Katz v. Katz, 666 
So. 2d 1025, 1027 (Fla. 4th DCA 1996). 
¢ Sitomer v. Orlan: Spouse May Recover 
Funds in Hands of Third Parties Only 
Where Funds Were Withdrawn From 
TBE Account 

In Sitomer, Richard Orlan, the ap- 
pointed guardian of his mother, Belle, 
brought an action on her behalf to re- 
cover from the siblings of her deceased 
second husband, Irving Sitomer, the 
money withdrawn by him from certain 
of the couple’s joint accounts. The ac- 
counts were titled “Irving Sitomer or 
Belle Sitomer” and were designated as 
“Joint Accounts With Rights of Survi- 
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vorship” on the signature cards. Mr. 
Sitomer deposited the funds he had 
withdrawn from the joint accounts in 
accounts titled either in his name or in 
trust for his siblings. After his death, 
the money contained in the “trust” ac- 
counts was distributed to his siblings. 
However, Richard Orlan obtained a 
judgment at the trial court level allow- 
ing him to assert his mother’s owner- 
ship interest in those funds. This judg- 
ment was based on the trial court’s 
instruction to the jury, which in turn 
was based on the Medley decision, that 
if the couple had created joint accounts 
with rights of survivorship, then the 
transferred funds could be recovered 
from the third parties. 

The Fourth DCA, in reversing the fi- 
nal judgment and remanding the case 
to the trial court, held that the continu- 
ation of an interest in account funds 
after the unauthorized withdrawal is a 
feature unique to the TBE. Jd. at 1112. 
The court observed that the important 
attribute separating a JTWROS from a 
TBE is that in a TBE, neither spouse 
may sever or forfeit any part of the es- 
tate without the assent of the other, so 
as to defeat the right of the survivor, 
whereas, a JTWROS may be termi- 
nated by a joint tenant’s conveyance of 
an interest to a stranger, which destroys 
the unities of possession and title. Jd. 
at 1113-14. 

Thus, the court reasons, where an 
account owner withdraws funds from a 
JTWROS account, he or she terminates 
the joint tenancy nature of the funds 
and severs the right of survivorship as 
to the funds withdrawn, id. at 1114, 
where, on the other hand, an account 
owner withdraws funds from a TBE 
account, the nonseverability concept of 
the TBE preserves the right of the 
nonwithdrawing spouse to the whole of 
the account funds. Jd. at 1114. Thus, the 
court concludes that only where a TBE 
has been created may a spouse recover 
funds transferred to a third party by 
the other spouse without the former’s 
consent. Id. 

Of course, this proposition is not en- 
tirely inconsistent with the Medley 
holding, in that, the court in Medley 
refused to consider whether a joint ac- 
count owner’s interest in account funds 
would survive the withdrawal and 
transfer of those funds by the other 
owner to a third party. Rather, the court 
in Medley merely held that, in the con- 
text of a surcharge action, the joint ac- 


count owner’s interest in JTWROS ac- 
count funds survives their withdrawal 
by the other owner, at least where the 
latter retains some control over the 
funds. However, the court in Sitomer, 
while noting that a withdrawing joint 
tenant is still liable and accountable to 
the other joint owner for that person’s 
share, clearly disagrees with the propo- 
sition reflected in the Medley decision 
that a joint tenant’s interest in account 
funds follows the funds when with- 
drawn by the other joint tenant even 
where the funds remain in the latter’s 
control. Sitomer, 660 So. 2d at 1114, n.3; 
Katz, 666 So. 2d at 1027. 

In sum, a surviving spouse attempt- 
ing to recover joint account funds with- 
drawn and appropriated by the de- 
ceased spouse without the surviving 
spouse’s knowledge or consent may, if 
he or she brings the action in a circuit 
appealable to the Second or Third 
DCAs, recover one-half the withdrawn 
funds without having to establish that 
the account was held by the couple as 
TBE, provided, however, the funds re- 
mained within the control of the de- 
ceased spouse. However, in the Fourth 
DCA, a surviving spouse may not re- 
cover withdrawn joint account funds 
unless he or she establishes that the 
funds came from a TBE account. 


Conclusion 

Short of legislative reform, banks 
should, as a matter of practice, require 
married couples opening joint accounts 
to explicitly declare on the signature 
card whether the account is to be held 
as TBE. However, although this would 
save the fact-finder in future cases from 
having to consider the facts surround- 
ing the opening of an account in order 
to determine whether a couple intended 
a TBE, the fact-finder would still have 
to struggle with the very fact-sensitive 
“form” and “knowledge and consent” 
prongs of the TBE/Tracing Analysis. In 
addition, because of the split of author- 
ity on tracing withdrawals from 
JTWROS accounts, the difficulty of ap- 
plying the JTWROS and TBE concepts 
to such a fluctuating type of intangible 
personal property, the evidentiary con- 
cerns raised by the “absence of knowl- 
edge” prong of the two-part TBE/Trac- 
ing Test, and the fact-sensitive rules the 
courts have developed in determining 
the interests of spouses in joint account 
funds, the state of morass in this area 
of the law is not likely to be improved 


in the near future. O 
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REAL PROPERTY, PROBATE AND TRUST LAVV 


Drafting Wills for the Remarried Spouse 


hrow away your forms; your 

client has remarried and 

needs an updated will. Attor- 

neys draft wills for their cli- 
ents relying on their forms and they 
should. Forms provide consistency and 
often avoid unnecessary oversights 
which may occur if every will was made 
from scratch. But forms need to be sub- 
stantially modified to meet the issues 
that arise in second marriages. 

All too often, the substantive and 
boilerplate language found in forms is 
premised on the assumptions that both 
spouses consider the assets as “theirs,” 
that each spouse’s primary testamen- 
tary desire is providing for the surviv- 
ing spouse, and on the belief that the 
survivor will effectuate the intent of the 
predeceasing spouse because both 
spouses have identical objects of their 
bounty, best described as the traditional 
marriage in which both spouses have 
only been married once and all their 
children are of that marriage. 

The traditional marriage is becoming 
the exception rather than the rule. At- 
torneys’ forms have not changed with 
the societal changes in the marriage 
relationship. Forms that are suitable 
for the traditional marriage are inap- 
propriate for the second marriage, es- 
pecially when children exist from a 
prior marriage. 


Choosing the 
Appropriate Estate Plan 

The skilled estate planner often is 
required to guide and educate his or her 
client. Many clients have not given suf- 
ficient thought to their estate plan, es- 
pecially the remarried client. Often the 
remarried client retains the concept of 
the traditional marriage assuming har- 
mony will exist between their spouse 
and the children. The skilled estate 
planner will discuss with the client the 


Forms that are 
suitable for the 
traditional marriage 
are inappropriate for 
the second marriage, 
especially when 
children exist from a 
prior marriage 


by Trent S. Kiziah 


likelihood that the client’s children will 
not see their step-parent as their par- 
ent. Often, the children will view their 
parent’s death as the event which 
should result in their receipt of the in- 
heritance. 

Trusts in which the second spouse 
has at least an income interest for life 
(a “marital trust”) postpone vesting of 
the children’s inheritance. A marital 
trust in a second marriage gives rise to 
pressures that are not often present in 
the traditional marriage. Children who 
would endorse a principal disburse- 
ment or a heavily weighted bond port- 
folio if their surviving parent were the 
income beneficiary, will view matters 
differently if a step-parent is the income 
beneficiary. 

The marital trust is especially diffi- 
cult when the step-parent is younger 
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than the children’s real parent. Occa- 
sionally, the step-parent is the same age 
or near the same age as the decedent’s 
children. In such situations, postpon- 
ing the children’s inheritance until af- 
ter the step-parent’s death disinherits 
the children or, at the very least, post- 
pones the inheritance until the children 
are well into retirement. 

Fewer problems will arise if the sec- 
ond spouse is devised a certain sum 
and/or certain property with the resi- 
due of the estate passing to the chil- 
dren. This type of arrangement will 
separate the decedent’s assets between 
the second spouse and the decedent’s 
children. The strain associated with a 
long-term marital trust will be avoided. 
If there is concern about the second 
spouse’s standard of living, use of life 
insurance payable to the second spouse 
should be considered. The drawback of 
this plan is the imposition of estate 
taxes on the decedent’s death. 

Typically, estate planners and their 
clients attempt to eliminate transfer 
taxes and to the extent they cannot be 
eliminated, attempt to postpone the 
taxes. An estate planner and the client 
will be working under the same pre- 
mises in a second marriage. Such a 
plan, however, will require the post- 
ponement of the child’s inheritance 
until the second spouse’s death. Care- 
ful consideration must be given to 
whether this type of plan lets the trans- 
fer tax override reason. Tax deferral 
may actually result in increasing the 
taxes by shifting the wealth of the first 
spouse into a higher estate tax bracket 
on the second spouse’s death. In addi- 
tion, tax deferral subjects the capital 
appreciation to transfer taxes. 

But of even more importance, tax 
deferral results in a “marriage” be- 
tween the second spouse and the chil- 
dren from the prior marriage. For those 
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clients who, however, insist on defer- 
ring the estate taxes and giving the 
second spouse all the income on the 
decedent’s assets, the qualified termi- 
nable interest property (QTIP) trust is 
the only viable option. 


QTIP Trusts 

Prior to 1982, in order for a transfer 
to qualify for the estate tax marital 
deduction, the transfer had to be an 
outright transfer to the spouse, a trans- 
fer to a trust over which the spouse had 
a general power of appointment, or a 
transfer to a trust which, upon the sur- 
viving spouse’s death, paid to the sur- 
viving spouse’s estate. All three options 
gave the surviving spouse dispositive 
control over the assets. 

Prior to 1982, remarried spouses 
were torn between leaving dispositive 
control of their assets to their new 
spouse or foregoing the marital deduc- 
tion. Recognizing the dilemma, Con- 
gress enacted legislation permitting a 
transfer tax deduction for transfers that 
constitute qualified terminable interest 
property. To qualify, the surviving 
spouse must be given all of the income 
interest, no one must be given the 
power to appoint the property to any- 
one but the spouse, and an election 
must be made to qualify the property 
as QTIP. The marital deduction is 
granted even though the spouse has no 
right to the principal and cannot con- 
trol the disposition of the property at 
such spouse’s later death. 

The QTIP trust recognizes that the 
objects of the surviving spouse’s bounty 
may not be the same as the predeceas- 
ing spouse’s. 

The QTIP trust is often used in the 
traditional marriage to protect the sur- 
viving spouse from creditors, impru- 
dent spending, and manipulation by 
undue influence. Estate planners 
should edit their QTIP forms for a re- 
married spouse because certain fea- 
tures in their forms are not appropri- 
ate for such a client. 
¢ Limited Power of Appointment 

Rarely should the surviving spouse 
in a second marriage be granted a lim- 
ited power of appointment over the 
trust corpus. Granting the second 
spouse a limited testamentary power of 
appointment permits the spouse to dis- 
turb the decedent’s testamentary plan. 
Even a limited power to appoint among 
the decedent’s children, permits the 
second spouse to manipulate the chil- 


dren. 
5and 5 Powers 

Consider carefully giving a second 
spouse an annual right to withdraw the 
greater of $5,000 or five percent of the 
fair market value of the property, 
known as a “5 and 5 power” provided 
in Internal Revenue Code §2514(e). In 
almost all situations, the greater 
amount will be five percent because 
most trusts have assets greater than 
$100,000 in value. Giving the spouse a 
right to withdraw five percent when 
inflation has been averaging three per- 
cent and the historical after-tax growth 
rate of the SPA 500 is only seven per- 
cent, effectively gives the spouse all the 
growth and reduces the principal of the 
trust annually. In 20 years, a trust ini- 
tially funded with $1 million will have 
a real value of only $817,000, if all the 
income is distributed and there are 
annual withdrawals of five percent. The 
5 and 5 power is often seen as a de mini- 
mis provision substantially reducing 
the value of the trust. 
¢ Tax Apportionment 

The inclusion of the QTIP trust in the 
surviving spouse’s estate will generate 


From BYL, Bahamas, Cayman, 
Panama, & Others 


ONERSEM 


ONERSEAS SERNICES 


MANAGEMENT COMPANY (OMC) 


with its 40 years of experience as an 
international management service company 
can assist you in the following aspects of 
offshore corporations: 


estate taxes. Internal Revenue Code 
§2207A requires the QTIP trust to bear 
the additional estate taxes caused by 
the inclusion of the QTIP trust in the 
second spouse’s estate. The following 
language is often inserted in the QTIP 
trust agreement: 


The Trustee is authorized to rely conclu- 
sively upon Settlor’s spouse’s Personal 
Representative’s certification of: (i) the es- 
timate of all death taxes imposed upon his 
or her estate, (ii) the sum or sums required 
to satisfy the requirements of this subpara- 
graph and (iii) the time schedule for any 
such payments. The Trustee shall have no 
duty to (aa) determine the accuracy of pro- 
priety of any amount or sum so certified or 
(bb) see to the application of any sums paid 
or other properties delivered to his or her 
estate or (cc) to withhold distribution of any 
asset in anticipation of any such certifica- 
tion. 


This language should be deleted in 
the second spouse context. The trustee 
should not conclusively rely on the per- 
sonal representative of the second 
spouse’s estate. To properly protect the 
QTIP trust, the trustee should require 
a copy of the second spouse’s estate tax 
return and analyze it in detail. The 
beneficiary of the second spouse’s es- 
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tate will invariably not be the benefi- 
ciaries of the QTIP trust. The personal 
representative of the second spouse’s 
estate has a duty to protect the second 
spouse’s estate and will make discre- 
tionary decisions to minimize the taxes 
on the second spouse’s estate. Such dis- 
cretionary decisions may adversely im- 
pact the QTIP trust. It is the duty of 
the trustee of the QTIP trust to keep 
that discretion in hand. 

Boilerplate Provision 

Protecting the decedent’s intent 
against the testamentary desires of a 
second spouse also requires revision of 
many of the boilerplate provisions 
which often go unnoticed. 

A Broad Discretion Authority—Often, 
wills and trusts grant the trustees 
broad discretionary authority. While 
such provisions have their place in the 
traditional marriage, their appropriate- 
ness in second marriages is question- 
able. Grants of absolute discretion to 
the trustees should rarely, if at all, be 
granted, even when the trustee is an 
institution. 

To Dispose of Assets—Typical boiler- 
plate power provisions permit the 
trustee to dispose of assets in the 
trustee’s sole and sometimes absolute 
discretion. For example, the following 
boilerplate language is commonplace in 
trusts: “The Trustee’s selection of as- 
sets to be sold, and the tax effects 
thereof, shall not be subject to question 
by any beneficiary.” While this provi- 
sion does not authorize sales at unrea- 
sonably low values, the ability to sell 
assets can have a significant impact on 
the amount of income earned. For ex- 
ample, assume the family farm is pro- 
ducing three percent annually. Should 
the trustee, even a corporate trustee, 
have the authority to sell the family 
farm without consent of the settlor’s 
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children? 

To Retain Assets—Alternatively, 
should the trustee have uncontrolled 
discretion to determine whether the 
assets should be retained? 

Principal and Income Allocations— 
The following power is commonly 
granted: “The Trustees may allocate 
between income and principal all re- 
ceipts and disbursements in such man- 
ner as the Trustees shall deem just and 
equitable, notwithstanding any statute 
or rule of law which might otherwise 
be contrary.” 

Such a provision should be deleted 
from almost all wills. The trustees in 
such event can alter the wisely debated 
principal and income statutes of 
Florida. Query whether such broad 
powers result in the loss of the marital 
deduction. Is it appropriate to assume 
that a trustee will make more appro- 
priate allocations between income and 
principal than those set forth in FS. Ch. 
738? 

In a second marriage, such a power 
places the trustees under even greater 
pressure than state statutes. Florida’s 
principal and income provisions allow 
the trustees to protect themselves from 
the pressures of both the income ben- 
eficiary and the remaindermen by re- 
lying on the statutes. Overriding the 
statutes and granting the trustees’ dis- 
cretion puts the trustee into the deci- 
sion-making process without any prece- 
dential authority. The trustees of a 
trust with a second spouse as the in- 
come beneficiary and the children from 
a prior marriage as the remaindermen 
will have enough difficult decisions to 
make without being granted additional 
discretionary authority. 

Prudent Man and Prudent Investor 
Rules—The Prudent Man Rule was de- 
veloped through years of analysis dat- 
ing back to 1830. The Prudent Investor 
Rule was adopted after years of lengthy 
debate by the American Law Institute 
in 1991, and adopted in Florida in 1993 
and codified at F.S. §§518.11 and 
518.12. These rules require the trust- 
ees to consider both the need to produce 
income and preserve capital (which re- 
quires the trustee to consider the effects 
of inflation). The Prudent Investor Rule 
should not be waived, except in the rar- 
est of circumstances, in the will of a 
remarried client. 

Both of these rules provide guidance 
to the trustee and set a standard to 
which the trustee can be held account- 
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able. A trustee should be forced to con- 
sider the cost of inflation in making 
investment decisions. In most situa- 
tions, trustees should be forced to di- 
versify the assets to reduce risk. 

Often boilerplate provisions waive 
statutory and common law, and instead 
shift the investment decisions to the 
trustee. It is assumed that a trustee 
unshackled from the principles of law, 
other than the general duty of fairness, 
will make a wise, independent, and fair 
decision. In a second marriage situa- 
tion, the governing principles of law 
provide an adequate framework for eq- 
uity and fairness. These rules provide 
the trustees with helpful precedent and 
protection. A trustee without a govern- 
ing standard is subject to intense pres- 
sure, often from parties that vehe- 
mently dislike each other. 
¢ Administrative Expense 

Often trustees are given the ability 
to deduct administration expenses in- 
curred during the estate administration 
period either on the estate tax return 
or the fiduciary income tax return. The 
power is granted because it is thought 
the trustee will be better positioned to 
know on which return the administra- 
tion expenses should be taken. In ad- 
dition, it is assumed that the surviving 
spouse and the decedent’s children will 
pleasantly agree with the trustee’s de- 
cision since the “family will be better 
off” by the trustee’s decision. 

The Internal Revenue Service opines 
that taking the administration ex- 
penses on the estate’s fiduciary income 
tax return requires reduction of the 
unified credit trust. Such an allocation 
reduces the amount passing free of es- 
tate taxes, reducing the amount which 
will pass to the decedent’s children. The 
surviving spouse receives a reduction 
of her income taxes at the children’s 
expense. Often the surviving spouse 
and the decedent’s children do not see 
themselves as a family. The trustee is 
put in the awkward position of saving 
income taxes now versus saving estate 
taxes in the future. Query whether the 
trustee would want or even should have 
that power. 
Trustee Selection 

The selection of the trustee is one of 
the most important aspects of properly 
planning an estate of a remarried 
spouse. The trustees will need to bal- 
ance the needs of both the surviving 
spouse and the remaindermen. Corpo- 
rate trustees are often the best choice. 


They provide neutrality which is diffi- 
cult to find in individual trustees. 

The Surviving Spouse—The surviv- 
ing spouse of a second marriage should 
rarely be the sole trustee. Such a spouse 
will invariably lack, in all but the rar- 
est of circumstances, the necessary neu- 
trality. The common and statutory law 
permits the trustee broad discretion in 
investments and other administrative 
decisions. The trustee’s discretion is 
presumably correct. A second spouse 
with the sole reigns of power can ma- 
nipulate the trust investments to in- 
come-oriented investments at the ex- 
pense of the principal. Even a 40 per- 
cent/60 percent equity to bond portfo- 
lio can be shifted to income by proper 
selection of the trust portfolio. 

Trust administration will also likely 
be hampered by the children’s suspicion 
of the second spouse’s neutrality. Even 
if the spouse is well intended, placing 
the spouse in the position of sole trustee 
places even greater tension on an al- 
ready explosive situation. 

The Children—The decedent’s chil- 
dren should rarely be the sole trustees 
of the marital trust. Again the possi- 
bility for partiality exists and suspi- 
cions will ride too high for effective trust 
administration. 
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Family Friend / Corporate Trustee—A 
trusted family friend may be a proper 
choice. Unfortunately, the trustee will 
be faced with difficult choices and ex- 
treme pressure by the beneficiaries. 
Few will continue under such pressure. 
Named alternate trustees are recom- 
mended but become difficult to find. 

Corporate trustees provide the best 
alternative. Corporate trustees have 
the experience that most individual 
trustees lack. In addition, corporate 
trustees are less likely to be manipu- 
lated by the pressures of either the in- 
come beneficiary or the remaindermen. 

Removal Powers—Granting a benefi- 
ciary the right to remove a trustee is 
often deemed wise because the trustee 
may fall into complacency unless such 
a power is granted. Such a power must 
be cautiously granted in the second 
marriage context. It gives the power- 
holder a powerful tool which places 
undue pressure on the trustee’s neutral- 
ity. If such a power is deemed neces- 
sary, require both the income benefi- 
ciary and remaindermen to agree to the 
removal. 

The same points can be made about 


granting selection powers to the ben- 
eficiaries. Consider requiring both the 
surviving spouse and the children to 
agree on the successor trustee. Another 
option is to grant the selection power 
to a trusted family friend, but even that 
position is subject to manipulation. 


Definitions 

The will of a remarried spouse should 
clearly define such words as “children,” 
“issue,” and “grandchildren.” All words 
used in a will are subject to the 
testator’s intent. Thus, children in one 
will could be read to include the second 
spouse’s children if the client raised the 
second spouse’s children from infancy. 
It is best to name the children after 
every use of the phrase “children.” Like- 
wise, clearly define “grandchildren” and 
“issue.” 


Summary 

The typical form is unsuitable for the 
remarried spouse. The drafter should 
have a carefully sharpened editing pen- 
cil in hand. The will of a remarried cli- 
ent requires careful drafting of the en- 
tire will, even the boilerplate. Q 
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TAX LAW NOTES 


Aggressive Planning for 
Florida’s Annual Intangible Tax 


he State of Florida imposes 

an annual tax of 2 mills (i.e., 

two-tenths of a percent) on 

the value of all intangible 
personal property which has a taxable 
situs in Florida. Most individuals pay 
this tax each year on a routine basis in 
the same way they pay their annual 
federal income tax obligation. For some 
high net worth individuals, there is sig- 
nificant benefit to be derived from tak- 
ing advantage of the various statutory 
exemptions which are available, such 
as investment in debt obligations is- 
sued by the State of Florida or the fed- 
eral government. However, with some 
creative planning in the context of the 
“taxable situs” rules, it is possible to 
avoid the assessment of the annual in- 
tangible tax through a special kind of 
irrevocable trust which has been devel- 
oped for many clients of this author’s 
firm. Among the many advantages of 
the “irrevocable intangible tax trust” 
(IITT) is the ability of the client to 
maintain an investment portfolio which 
meets the client’s desires without the 
need te liquidate and repurchase in- 
vestments or to hold an undesired 
amount of exempt assets. In addition 
to the IITT technique, there is also an 
opportunity to avoid the Florida intan- 
gible tax by the use of certain kinds of 
limited partnerships, which also re- 
quires a careful analysis and applica- 
tion of the taxable situs rules. 


Basic Rules 
the Annual Intangible Tax 
Under FS. §199.032, an annual tax 
of 2 mills is imposed “on each dollar of 
the just valuation of all intangible per- 
sonal property which has a taxable si- 
tus in this state .. . .” The typical as- 
sets covered within the definition 
“intangible personal property” are 
stocks, bonds, mutual funds, and other 


Under current 
Florida law, the 
aggressive planner 
should consider the 
use of an LITT ora 
partnership for its 
high net worth 
clients in order to 
avoid the assessment 
of the annual 
intangible tax 


by Joseph T. Ducanis, Jr. 


securities which are not otherwise ex- 
empted by the Florida Statutes. 

In order for intangible personal prop- 
erty to be taxed, it must have a “tax- 
able situs” within the State of Florida. 
The rules governing taxable situs pro- 
vide that intangible personal property 
has a taxable situs in Florida when it 
is owned, managed, or controlled by any 
person domiciled in Florida on Janu- 
ary 1 of a given tax year.’ This rule ap- 
plies regardless of where the evidence 
of the intangible property is main- 
tained, the business giving rise to the 
intangible asset is conducted, and the 
intangible asset is created, approved, 
or paid. A person will be considered 
domiciled in the State of Florida if he, 
she, or it is 1) a natural person who is a 
legal resident of Florida, 2) any com- 
pany, corporation, partnership, bank, 
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business, trust, insurance company, or 
other artificial entity organized or cre- 
ated under the laws of Florida, except a 
trust, or 3) any person, including a trust, 
who has established a commercial do- 
micile in Florida.? Under these rules, a 
business entity is deemed to have a 
commercial domicile in Florida when it 
maintains its chief or principal office 
in this state or executive or manage- 
ment functions are performed in 
Florida.’ 

In addition, intangible personal prop- 
erty is deemed to have a taxable situs 
in Florida when the property has a 
“business situs” in Florida, and the 
property is owned, managed, or con- 
trolled by a person transacting business 
in Florida, even if the owner, manager, 
or controller has a domicile which is 
outside of the State of Florida.* When 
intangible assets receive the benefit 
and protection of Florida laws and they 
are derived from, arise out of, or are 
issued in connection with business 
transacted in Florida with a customer 
in Florida, they are deemed to have a 
“business situs” in Florida.* Business 
is considered to be transacted in Florida 
when any occupation, profession, or 
commercial activity is regularly con- 
ducted with customers in Florida 1) 
from an office, plant, home, or any other 
business location in Florida, or 2) by or 
through agents, employees, or repre- 
sentatives of any kind in Florida, 
whether or not such persons have dis- 
cretionary authority.® 

With respect to trust arrangements, 
there are certain critical rules which 
must be examined. FS. §199.175(1)(a) 
provides that a trust is considered to 
be domiciled in Florida if it has estab- 
lished a commercial domicile in the 
state. This would require that the busi- 
ness situs of the assets be in Florida or 
that the trustee be a Florida resident. 


“ 

4 
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In addition, F.S. §199.052(6) provides 
that a Florida resident with a “benefi- 
cial interest” in a foreign situs trust is 
primarily responsible for paying the 
annual intangible tax on assets held in 
such trust. Under FS. §199.023(7), a 
“beneficial interest” in a foreign trust 
is defined as an interest where the 
Florida resident has a vested interest 
(even if subject to divestment) which 
includes at least a current right to in- 
come, and either a power to revoke the 
trust or a general power of appoint- 
ment, as such term is defined for fed- 
eral income tax purposes. As will be 
further discussed below, these trust 
rules provide the inner framework 
within which the IITT concept has been 
designed. 

As mentioned, certain property is al- 
together exempi from the annual intan- 
gible tax, which exemptions have been, 
for many, the primary focus of planning 
to avoid the tax. Cash, certificates of 
deposit, and the cash equivalents of 
annuities and life insurance policies are 
exempt from the assessment of the an- 
nual intangible tax as are debt obliga- 
tions issued by the State of Florida and 
the U.S. Government.’ In addition, any 
interest owned as a partner in a part- 
nership (whether general or limited), 
other than limited partnership inter- 
ests registered with the Securities and 
Exchange Commission, are exempt 
from the tax.’ However, it must be re- 
membered that the partnership itself 
is not provided with an exemption from 
the intangible tax. Finally, intangible 
personal property which is owned by a 
retirement plan, individual retirement 
account, or simplified employee pension 
plan which is qualified under other 
§401 or §408 of the Internal Revenue 
Code is exempt.’® The only other sig- 
nificant exemptions for individuals are 
the dollar value limits provided under 
FS. §199.185(2). Under these rules, 
every natural person is entitled to an 
exemption of the first $20,000 of tax- 
able property ($40,000 for a husband 
and wife filing jointly), with respect to 
the first mill of tax. With respect to the 
second mill, the exemption is $100,000 
($200,000 for joint filing). Accordingly, 
for a single individual, the first $20,000 
is totally exempt of tax and the next 
$80,000 is subjected only to 1 mill of 
tax. Everything over $100,000 is taxed 
at the full 2-mill tax rate. 

Other than the planning opportuni- 
ties available with an IITT or a limited 


partnership, the standard type of plan- 
ning to avoid the intangible tax has 
typically involved a manipulation of the 
various exemptions discussed above. 
For example, prior to January 1 of a 
given year, a taxpayer may convert his 
or her investments to an exempt form, 
such as cash or Florida debt securities, 
in order to avoid assessment and, there- 
aiter, convert the assets back into other 
types of investments. Some major dis- 
advantages associated with this type of 
planning are the liquidation costs and 
potential capital gains taxes which 
would have to be paid on asset liquida- 
tions. 


The Irrevocable Intangible 
Tax Trust Alternative 

If it were possible to develop a mecha- 
nism whereby an individual could re- 
tain a particular asset mix while also 
removing the assets from the taxable 
reach of the intangible tax on January 
1 of each year, it would represent a 
planning vehicle which is superior to a 
simple manipulation of the various 
statutory exemptions. Of course, in or- 
der to achieve this, it must be expected 
that the individual would have to make 


certain choices which require a certain 
level of loss of control over his or her 
assets. However, if structured with the 
proper mix of cooperating parties, this 
author’s law firm has found that this 
very result is achievable through the 
use of an IITT. 

Based upon the taxable situs rules 
discussed above and the specific rules 
which are applicable to trust arrange- 
ments, the key components of the IITT 
concept are: 1) a trustee which is not a 
Florida resident; 2) a taxable situs of 
trust assets outside of the State of 
Florida; 3) trust provisions which are 
specifically designed to avoid benefi- 
ciary taxation under F-.S. §§199.052(6) 
and 199.023(7); and 4) sufficient flex- 
ibility so that the individual does not 
lose an inordinate amount of control 
over the individual's intangible assets. 

In order to achieve these objectives, 
the IITT has been developed with sev- 
eral key elements. First, the IITT is 
designed to be a foreign trust, mean- 
ing that there is an out-of-state trustee 
and the assets are actually managed in 
a state other than Florida. It is critical 
that the jurisdiction selected does not 
have an intangible tax of its own which 
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would be assessed against the trust as- 
sets. The second key component of this 
plan is that, under the trust instru- 
ment, the individual who is the grantor 
of the trust is also the beneficiary, but 
this individual does not have a current 
right to the IITT income. A third com- 
ponent is that the beneficiary does not 
retain the right to revoke the IITT. Fi- 
nally, the beneficiary does not retain a 
general power of appointment over the 
trust assets should the beneficiary die 
prior to the end of trust term. 

Based upon numerous technical as- 
sistance advisements (TAAs) which 
have been obtained by this author’s 
firm from the Florida Department of 
Revenue, it has been established that 
if an individual transfers intangible 
assets into a properly drafted IITT be- 
fore the end of the year and, subsequent 
to January 1 of the following year, the 
assets are distributed by the trustee 
back to the beneficiary, then such as- 
sets will be treated as owned by the 
IITT as of January 1 and the assets will 
not be subject to the intangible tax." 
Obviously, this provides tax avoidance 
without the need to disturb the client’s 
portfolio mix. Near the end of the fol- 
lowing year, the assets could then be 
recontributed to the IITT with the pro- 
cess continuing in future years. The 
department has expressed concern that 
a transfer into, and out of, an IITT 
should not be a “sham” and has pro- 
posed a 30-day test which would pro- 
vide that this type of transaction would 
not be deemed to be a sham if the trans- 
fers in and out of the trust are more 
than 30 days apart. In the context of 
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an IITT arrangement, it is clear that 
the grantor/beneficiary must have con- 
fidence that the trustee will make dis- 
tributions to the beneficiary subsequent 
to the expiration of the 30-day period. 
There is necessarily an element of part- 
ing with dominion and control over as- 
sets in order to achieve a certain tax 
benefit. Essentially, it boils down to the 
willingness of an individual to part with 
control over their assets for a minimum 
of 30 days and leave those assets in the 
hands of a “friendly” trustee who: 1) is 
required by the trust instrument to uti- 
lize the trust assets solely for the ben- 
efit of the grantor/beneficiary, and 2) 
who can be relied upon to distribute the 
trust assets out to the grantor/benefi- 
ciary after the 30-day period (even 
though the trust instrument does not 
require such distribution). The benefit 
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of obtaining a TAA from the department 
with respect to a specific IITT arrange- 
ment is that the TAA will be binding 
upon the department with respect to 
the particular individual, as long as the 
TAA is not specifically revoked and as 
long as there is not a change in the law. 
Most clients will be concerned with a 
cost/benefit analysis in assessing 
whether to pursue this type of planning. 
A key factor in this analysis is the abil- 
ity to make continued use of the IITT 
instrument beyond the initial year in 
which it is established. Again, assum- 
ing that the department does not revoke 
a particular TAA or the law is not 
changed, an individual can continue the 
“transfer in/transfer out” process each 
year in order to avoid the assessment 
of the annual intangible tax. It has been 
the experience of this author’s firm 
that, for clients in excess of $3 or $4 
million of intangible assets, the fees 
and costs associated with establishing 
the IITT arrangement (including a re- 
quest from the department for a TAA) 
are essentially recovered through tax 
savings in the first year, leaving all fu- 
ture years as a “bonus” in terms of the 
cost/benefit analysis. Unless the law is 
changed in this area, the IITT concept 
will continue to be the most effective 
way in which to avoid intangible taxes 
while retaining flexibility in the com- 
position of an investment portfolio. 


Limited Partnerships and 
the Florida Intangible Tax 

The intangible tax rules provide that 
any interest owned as a partner in a 
general or limited partnership is gen- 
erally excluded from the partner’s tax- 
able intangible assets.’ However, if the 
ultimate goal is to avoid any payment 
of the Florida intangible tax, it is nec- 
essary to examine whether the partner- 
ship itself has a taxable situs in Florida. 
Obviously, if it is a partnership which 
is registered under the laws of the State 
of Florida, the partnership will be sub- 
ject to the Florida intangible tax.!* An 
out-of-state limited partnership will 
also be subjected to the Florida intan- 
gible tax if it is deemed to have a tax- 
able situs within the State of Florida. 
A foreign partnership would be deemed 
to have such a situs if the partnership 
maintains its chief or financial office in 
the State of Florida, if executive or 
management functions are performed 
in Florida, or if the course of business 
operations is determined in Florida. 
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As opposed to the situation involved in 
an IITT arrangement, assets contrib- 
uted to a limited partnership would 
normally stay in the partnership indefi- 
nitely (i.e., not for a 30-day period). In 
the partnership context, the intangible 
tax analysis requires scrutinization of 
the management participation of 
Florida residents. If a Florida resident 
contributes assets to a foreign partner- 
ship and continues to actively manage 
those assets, the department would tax 
the partnership assets under the tax- 
able situs rules. 

Accordingly, in order to avoid the in- 
tangible tax, it would be critical to es- 
tablish that the partnership is not only 
organized outside of the State of 
Florida, but also is managed outside of 
the state. In this regard, it would be 
necessary to locate the general partner 
outside of the State of Florida and to 
provide documentation which estab- 
lishes that decisions regarding the ac- 
tivities of the partnership are made out- 
side of the state. The department has 
analyzed this type of situation in TAA 
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No. 95(C)2-002, which was issued on 
January 19, 1995. In this TAA, certain 
Florida residents transferred stock in 
a publicly traded corporation to a New 
York general partnership. The books, 
records, bank accounts, and offices of 
the partnership were maintained in 
New York and partnership meetings 
were held in New York. Based upon 
these facts, the department concluded 
that the New York partnership would 
not be deemed to have a taxable situs 
in Florida, and accordingly, would not 
be subjected to the Florida intangible 
tax. 

Under the IITT scenario, whether, as 
of January 1 of a particular year, an 
individual has transferred his or her 
assets to an out-of-state trust which 
contains the appropriate provisions is 
essentially a question of law. Therefore, 
with an IITT, it is relatively easy to pre- 
dict the planning results and the results 
of a request for a TAA from the depart- 
ment. However, in the partnership sce- 
nario, the analysis of where manage- 
ment functions are being performed is 
a question of fact which would be ana- 
lyzed on a case-by-case basis by the de- 
partment. 


Conclusion 

Under current law in Florida, the 
aggressive planner should consider the 
use of an JITT or a partnership for its 
high net worth clients in order to avoid 
the assessment of the annual intangible 
tax. These techniques would appear to 
be preferable to relying solely on the 
conversion of portfolios to exempt forms 
of assets as of January 1 of a particu- 
lar year because of the detrimental tax 
effects and transaction costs associated 
with such moves. The IITT may be pref- 
erable to partnership planning for 
many clients because of the higher level 
of certainty involved in obtaining clear- 
ance from the department in the form 
of a TAA. The cost/benefit analysis as- 
sociated with the use of an IITT ar- 
rangement would dictate that the first 
year of fees and costs associated with 
establishing the arrangement would 
likely be covered by the intangible tax 
savings achieved in the first year. 0 


1 Fra. Star. §199.175(1). 
2 Td. §199.175(1)a). 

3 Td. §199.175(1)b). 

4 Td. §199.175(2). 

5 Td. §199.175(2)(a). 


§ Td. §199.175(2)a)1. 

7 Td. §§199.185(1) and 199.023(2). 

8 Id. §199.185(1)(c). 

® Id. §§199.023(3) and 199.175(1)(a). 

10 Td. §199.185(1)(e). 

1 See, e.g., Technical Assistance Advise- 
ments 96(C)2-033, 2-034, 2-035, 96(C)2-039 
through 2-045, 95(C)2-008, 94(C)2-009, 
93(C)2-009. 

22 Fra. Star. §199.185(1)(c). 

13 Td. §199.175(1). 

M4 Td.. §§199.171(1) and (2). 
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We Can assist ‘you in the 
| 


TRIAL FORUM 


A Practitioner’s Guide to the 
Taxation of Costs in Civil Actions 


his article outlines the sub- 
stantive and procedural as- 
pects of taxation of costs in 
civil actions. 


Substantive Principles 

On September 23, 1981, the Florida 
Conference of Circuit Judges adopted 
the Statewide Uniform Guidelines for 
the Taxation of Costs in Civil Actions 
(Guidelines). The Guidelines do not al- 
ter the substantive law with regard to 
the entitlement to any item of costs,’ 
but were designed to assist the courts 
and the practitioner in determining the 
proper taxation of costs where the pre- 
vailing party's right to costs is not dic- 
tated by contract or statute.” The taxa- 
tion of costs is within the discretion of 
the trial court and is not related to nor 
limited by the prevailing party’s degree 
of fault in the underlying action*® or 
their financial status.‘ 

As a general rule, a cost item is tax- 
able where it can be shown to relate to 
matters that serve a “useful purpose”> 
in the litigation process and is directly 
related to the trial or the development 
of the party’s case.® In determining the 
taxability of the cost item, the court is 
to consider the reasonableness of the 
amount and the necessity of the ex- 
pense.’ Furthermore, both attorneys 
and courts have an obligation to keep 
costs within reasonable bounds.® The 
court’s latitude in granting costs is dic- 
tated by the nature of the case. The 
prevailing party is not entitled to pre- 
judgment interest on taxable cost 
items.’° 

Costs may be taxed against a party 
who voluntarily dismisses an action 
pursuant to Florida Rule of Civil Pro- 
cedure 1.420(d), where the defendant 
has either paid the costs or incurred the 
liability to do so." Costs recoverable 
foliowing a voluntary dismissal are 
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capped at an amount that reasonably 
would have been awarded had the case 
actually gone to trial. The trial court is 
required to determine which expenses 
would have reasonably been necessary 
for the actual trial, including expert- 
witness preparation costs. In determin- 
ing the amount of costs which are prop- 
erly taxable, the trial court is to 
reconstruct a trial strategy that a rea- 
sonable party would have developed in 
an actual trial and should award costs 
on the basis of that strategy. The court 
is not restricted to determining the 
least expensive strategy, but merely one 
that is reasonable. Additionally, the 
trial court may enhance an award 
where the party acted in bad faith in 
voluntarily dismissing the suit.’ It is 
improper for the trial court to deny the 
taxation of a cost item on the basis that 
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the defendant will be able to use the 
item in the ongoing litigation," or that 
the costs were reimbursed by a third 
party.’ Also, where the plaintiff pre- 
vails in the trial following the volun- 
tary dismissal, the plaintiff may recover 
the costs paid to the defendant which 
were not duplicated by the defendant 
in preparing for the second trial. 
Following a mistrial, the taxation of 
costs against the offending party is not 
a condition precedent to the commence- 
ment of the new trial of the matter.'® 
However, where a new trial was neces- 
sitated by the prevailing party in the 
second trial’s conduct in the first trial, 
costs associated with first trial are not 
recoverable by the prevailing party.!” 
Additionally, costs accruing because of 
the conduct of the prevailing party, 
whose conduct necessitated the second 
trial, can be deducted from the amount 
awarded in the final judgment."® 


Procedure 

After a judgment has been entered 
or the action has been dismissed pur- 
suant to Rule 1.420, the prevailing 
party may file a motion pursuant to FS. 
§57.041 to tax costs. This motion must 
be filed with the trial court within a 
reasonable time after the case has been 
concluded.’ It should include a list of 
the items to be taxed together with the 
corresponding cost, the specific author- 
ity which provides for the taxation of 
the individual item, and supporting af- 
fidavits. 

In order to properly object to the taxa- 
tion of a particular cost item, the party 
may either assert its objection at the 
hearing on the motion to tax costs” or 
file specific written objections prior to 
the scheduled hearing. In order to be 
entitled to an evidentiary hearing to 
determine the reasonableness of cer- 
tain fees (i.e., expert witness, attorneys’ 


fees), the party must specifically object 
to the assessment of the cost item with- 
out an evidentiary hearing.”! Once this 
objection is raised, the prevailing party 
is required to present testimony” by an 
expert with expertise in the area in 
which the costs are sought?® concern- 
ing the necessity and reasonableness of 
the fee. Where the opposing party fails 
to make the specific objection, the trial 
judge is free to set the fees based on 
their experience, observation of the 
witness, knowledge of the range of fees 
generally charged in the particular type 
of case, and review of the record.” 

The exercise of the trial court’s dis- 
cretion in taxing costs is subject to ap- 
pellate review for an “abuse of discre- 
tion.”*6 Where an order taxing costs has 
been entered after a voluntary dis- 
missal, a petition for writ of certiorari 
is proper to seek review of the court’s 
order.”’ After a voluntary dismissal, the 
trial court must entertain the motion 
to tax costs prior to the recom- 
mencement of the action upon motion 
of the nondismissing party.” 


Specific Cost Items 
¢ Depositions 

The cost of depositions is properly 
taxable against the unsuccessful liti- 
gant where it is shown that the deposi- 
tion was “reasonably necessary” and 
served a “useful purpose in the litiga- 
tion process.”*° In order for the deposi- 
tion to be considered “useful in the liti- 
gation process,” the deposition must 
encompass an issue tried by the court.** 

The taxation of deposition costs is 
proper where the prevailing party can 
show that the deposition was used to 
prepare for trial,** read to the jury,** 
relied upon on a motion for summary 
judgment,** entered into evidence, or 
used for impeachment purposes,* ex- 
cept where the case is simple and non- 
controversial.** Limited use of a depo- 
sition for discovery purposes® or in 
preparation for cross-examination of an 
expert witness is not sufficient.* 

Costs of additional copies of a taxable 
deposition are generally not taxable 
unless it is shown that the copy served 
a “useful purpose.”*° Where the origi- 
nal was on file in the clerk’s office and 
available for examination by the party, 
taxation of the costs of a photocopy is 
not proper.*! 
¢ Expert Witnesses 

Certain costs associated with the re- 
tention of an expert witness are prop- 


erly taxable against .he unsuccessful 
litigant where the expert served a use- 
ful purpose in determining an issue 
before the court.‘* The expert served a 
“useful purpose” where his or her testi- 
mony is relied upon in a motion for sum- 
mary judgment,** where the expert tes- 
tifies at trial,** where the expert’s dep- 
osition is read at trial in lieu of live tes- 
timony,** or where expert testimony is 
in the form of a proffer.** Courts may 
tax as costs a reasonable expert witness 
fee even though the witness’ deposition 
or live testimony is not offered at trial.‘’ 
However, taxation of an expert’s fee is 
not proper where the expert witness is 
specifically employed merely to deter- 
mine the merits of the party’s case.** 
Where the prevailing party seeks to tax 
costs associated with an expert witness, 
the fees must be itemized so that 
charges not properly allowable can be 
identified. The request for an expert 
witness fee may be denied where the 
party fails to do so.** Allowable costs 
include charges associated with the ex- 
pert’s research, inspection, and exami- 
nations performed in order to enable 


the expert witness to testify,®°° as well 
as costs associated with preparation of 
trial exhibits used by the expert.*! 
Expert witness charges for reports or 
conferences with an attorney prior to 
trial,’ time spent waiting at trial for 
convenience of the retaining attorney,™ 
and overhead, clerical, and/or admin- 
istrative expenses attributable to ex- 
pert witness are not properly taxable,™ 
nor is the expert witness fee charge for 
a deposition when the deposition is not 
used in whole or in part at trial.* Fur- 
thermore, while travel expenses for out- 
of-state experts are taxable, the expert’s 
hourly rate for travel time is generally 
not taxable against the unsuccessful 
litigant.*® 
¢ Demonstrative Aids 
In order for the costs of preparation 
of trial exhibits to be taxable, the de- 
monstrative evidence must be rel- 
evant,*’ presented at trial,®® and assist 
in the educational process of the jury.* 
Furthermore, costs for preparation of 
demonstrative aids must be shown to 
be reasonable where a specific objection 
is made thereto. 
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© Mediation 

Costs for mediation are not properly 
taxable by the prevailing party unless 
the parties were required to submit to 
mediation pursuant to statute or court 
rule.* 
© Medical Records 

The districts are in conflict as to the 
proper standard under which medical 
records are taxable by the prevailing 
party. The First DCA allows costs of 
procuring medical records to be taxed 
where the medical records are admit- 
ted into evidence or where necessity is 
demonstrated. The Second DCA holds 
that the costs attendant to the procre- 
ation of medical records must be di- 
rectly related to the trial and the de- 
velopment of the party’s case in order 
to be taxable. The Fourth DCA re- 
quires that hospital records must be 
used at trial or introduced into evidence 
for the costs to be taxable.™ 
Court Reporter Fees / Transcripts 

The court reporter’s attendance fee 
for pre-trial motion hearings and costs 
of transcription are properly taxable 
against the unsuccessful litigant where 
the court reporter and/or transcript 
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serve a “useful and necessary pur- 
pose.”® The court reporter’s attendance 
fee at trial is properly taxable pursu- 
ant to F.S. §57. However, where the 
daily trial transcript is transcribed, 
only the cost of those portions which are 
used for impeachment purposes should 
be taxed. Portions used for consultation 
with the client or other expert wit- 
nesses are not properly taxable.© 
¢ Subpoena and Witness Fees 

Subpoena costs associated with dis- 
covery are properly taxable where the 
subpoena was directly related to the 
trial and the development of the party’s 
case.” In order for costs associated with 
trial subpoenas to be taxable, the wit- 
ness must attend court, but need not 
testify.® 
© Travel Expenses of Witnesses 

Travel expenses of a nonexpert wit- 
ness who resides outside of the state 
are properly taxable. The taxable costs 
are limited to the statutory mileage 
allowed for subpoenaed witnesses from 
the Florida state line to the city where 
the trial is held and the return, pro- 
vided that the out-of-state witness tes- 
tifies at trial.© Witness fees for in-state 
and out-of-state nonexpert witnesses 
are limited to the witness fee provided 
in §92.142. 
¢ Photocopies 

The cost of photocopies which are 
part of normal office expenses of coun- 
sel are not properly taxable against the 
unsuccessful litigant.” The costs of 
photocopies of documents produced in 
response to discovery are generally not 
taxable”! except where the facts of the 
entire case warrant an award of the cost 
of the copies.” Where copies of docu- 
ments are filed with the court or re- 
ceived into evidence during the course 
of trial,”* or attached as exhibits to ap- 
pellate briefs,” taxation of cost by the 
prevailing party is proper. 
Miscellaneous Expenses 

Generally, airfare and other personal 
or travel expenses of counsel to attend 
a deposition or document production 
out of the city or state in which the ac- 
tion is pending are not properly taxable 
by the prevailing party” absent an 
agreement or statute providing recov- 
ery. However, courts have held that the 
guidelines do not provide an absolute 
bar to the taxation of costs associated 
with travel expenses for out-of-state 
depositions where warranted by the 
facts of the case.” 

Surveillance film expenses are not 
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properly taxable.” Expedited delivery 
charges for the deposition transcript 
must be shown to be “useful or neces- 
sary” in order for additional cost to be 
taxable.”* Cost attendant to court re- 
porters’ presence in reporting of an in- 
dependent medical examination are 
properly taxed.” 


Conclusion 

The taxation of costs is ultimately 
within the discretion of the trial court. 
Where the party can show that the costs 
incurred were reasonably necessary 
and useful in the litigation process or 
cost item was admitted into evidence, 
the award of costs will not be reversed 
on appeal provided that the amount of 
the cost item was reasonable. Where 
the party seeking to tax costs cannot 
show that the item was directly related 
to the ultimate resolution of the case, 
the cost item should not be taxed. Ad- 
ditionally, courts and attorneys are re- 
minded to keep costs within reasonable 
bounds. 
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BUSINESS LAVV 


The Convergence of Securities 
Law and the Internet 


ne can’t help but notice the 

extent to which the Inter- 

net has begun to affect our 

lives, business, and the 
law. Everything from sports and news, 
to business and commerce can be found 
on-line. These technological advance- 
ments have also begun to affect the fi- 
nancial and securities industry. For ex- 
ample, in recent years, securities news 
groups have flourished. These news 
groups consist of people who communi- 
cate on various subjects through elec- 
tronic mail. While the information 
transmitted varies in credibility, the 
groups continue to grow at a rapid pace. 

In addition, many financial and se- 
curities-related on-line sites have 
emerged. These sites are locations on 
the Internet where individuals and 
businesses can place information for 
others to view. You can find everything 
from information on companies and 
recent Wall Street figures, to various 
levels of investment advice. Many of 
these locations are put on-line by indi- 
viduals. However, a number of repu- 
table securities firms have begun to of- 
fer research and trading as well. 

With these new opportunities to dis- 
tribute information, it didn’t take long 
for small companies to realize that the 
Internet may provide a tool in obtain- 
ing financing. Small companies, unable 
to attract a traditional underwriting 
firm, have few opportunities to raise 
capital. Often, they find that their only 
means of obtaining needed financing is 
from friends, family, or small offerings 
to a limited number of people. The 
Internet may provide the medium small 
businesses need since it furnishes an 
opportunity to reach millions of people 
at practically no cost. 


If the regulatory 
hurdies can be 
overcome, and 

technology continues 
to develop, one day 
on-line offerings and 
trading wi!l 
undoubtedly become 
an efficient reality 
for small businesses 


by Stephen G. Martin 


Early Electronic 
Securities Activities 

In early 1995, the first securities of- 
ferings were advertised on-line by a few 
small companies. These businesses 
used the Internet to reach potential 
investors around the world. In addition, 
many of these businesses offered the 
delivery of their prospectus electroni- 
cally. This is particularly cost effective 
because it allows a prospective inves- 
tor to view the prospectus on-line, and 
then download or print it at no cost to 
the issuing company. These initial on- 
line offerings met with various degrees 
of success. However, regardless of their 
results, the potential was obvious. 

It isn’t hard to imagine that these 
electronic securities activities were be- 
ginning to receive attention at the Se- 
curities and Exchange Commission 
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(SEC). The 1933 and 1934 Securities 
Acts broadly govern the advertisement, 
sale, and distribution of securities.’ 
While the SEC has been open to the use 
of new technologies in the past, their 
use generally requires extensive SEC 
examination.” Additionally, most ap- 
proved electronic systems operate 
through regulated entities such as a 
broker-dealer. In the case of many of 
the early Internet offerings, however, 
the companies did not have SEC ap- 
proval, and in most instances, a regu- 
lated entity was not involved. 

To deal with these uncharted waters, 
the SEC, in October 1995, distributed 
an official release (“October Release”) 
that provided much of the needed 
framework for the electronic distribu- 
tion of securities information.’ This re- 
lease superseded a February 1995, in- 
terpretive letter,t and provided proce- 
dures and rules for issuing companies 
to comply with as they explored the 
Internet’s potential. 

Specifically, the October Release fur- 
nished rules for when the electronic 
delivery of information provides suffi- 
cient notice to investors, how an inves- 
tor can be provided with access to in- 
formation, and what constitutes evi- 
dence that electronic delivery has been 
achieved. The October Release also pro- 
vided numerous examples to further 
illuminate the new rules regarding 
these activities. The examples cover a 
multitude of issues that are likely to 
arise with both registered and nonreg- 
istered offerings. They also deal with 
such topics as proxy delivery and mu- 
tual fund activity on the Internet. 

While further guidance will undoubt- 
edly be necessary, the October Release 
is comprehensive enough to help with 
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many of the issues which arise in this 
area. However, perhaps more important 
than the actual guidance provided was 
the message the October Release sent: 
The SEC was going to remain open- 
minded in the face of these emerging 
technologies. To that end, the release 
stated that the SEC realizes that 
emerging technologies provide many 
benefits, and that these benefits can 
now be extended to small companies 
and investors through the Internet. 


On-line Trading of Small 
Company Stock Emerges 

While the issues associated with on- 
line information delivery were being 
examined, a number of people were ex- 
ploring the idea of providing liquidity 
to investors in small companies through 
the use of the Internet. Often, small 
companies find it difficult to complete 
offerings since their stock is not listed 
on a securities exchange. Most inves- 
tors are simply unwilling to risk their 
capital without a secondary market for 
the stock. Since on-line communica- 
tions provides a mechanism to reach 
millions of potential investors at prac- 
tically no cost, it was thought that per- 
haps an on-line secondary market could 
be developed for small companies. 

In March 1996, one of the companies 
that had successfully completed an on- 
line public offering deployed such a 
trading mechanism. The company, 
Spring Street Brewing, had been 
founded by an ex-securities lawyer who 
knew that the success of the company’s 
future offerings depended on the level 
of liquidity in the stock. Therefore, the 
brewery sought to develop an Internet 
site to provide its shareholders with 
this liquidity. 

Individuals would post their indica- 
tions of interest to buy or sell the stock 
on the brewery’s Internet site. If some- 
one found a trade that they were inter- 
ested in, they simply contacted the in- 
dividual at the phone number or 
electronic mail address which was 
posted. The parties negotiated the 
transaction themselves, and completed 
a sales agreement to be sent to the com- 
pany. The brewery then completed the 
trade, by exchanging the stock for the 
funds received. 

Not surprisingly, when the trading 
mechanism came on-line, it received a 
great deal of attention. However, in a 
matter of days the SEC asked the brew- 
ery to suspend its system until they 


could study it more closely.’ Undoubt- 
edly, many thought that the SEC’s in- 
tervention spelled the end of Internet 
trading for small companies. However, 
only five days later, the SEC indicated 
through an interpretive letter (“Spring 
Street letter”) that they would consider 
approving the system if certain changes 
were made.® The most substantial 
modification necessary was the use of 
an independent third party broker or 
escrow agent to handle investors’ funds 
and securities. Other requirements in- 
cluded providing information on the 
risks and lack of liquidity in the stock, 
recent transaction history information, 
and notification that any users who si- 
multaneously posted offers to buy and 
sell may be considered a dealer under 
the federal securities laws. 

Despite the changes required, the let- 
ter underscored the SEC’s commitment 
to working through the multitude of 
issues presented by electronic securi- 
ties activities. It also brought a tremen- 
dous amount of attention to this emerg- 
ing area of the securities industry. 
Spring Street Brewing received so 
much attention that the founder formed 
a separate company, applied for broker- 
dealer registration, and like a number 
of new firms, began to provide consult- 
ing to businesses regarding the use of 
the Internet to obtain financing.’ A cot- 
tage industry was emerging. 


Recent Developments 

Since issuing the Spring Street let- 
ter, the SEC has made a number of ef- 
forts to resolve some of the perplexing 
issues which face this new area of se- 
curities law. In June 1996, the SEC is- 
sued a no-action letter to Real Goods 
Trading Corporation (“Real Goods let- 
ter”). Real Goods Trading, like Spring 
Street Brewing, sought to establish an 
on-line trading system for its share- 
holders. The Real Goods letter ap- 
proved the use of the proposed trading 
mechanism. 

Despite the novelty of the Real Goods 
letter, it provides little guidance to the 
average small business. Since the com- 
pany which sought the letter is already 
listed on the Pacific Stock Exchange, it 
doesn’t represent most small busi- 
nesses. Therefore, many of the disclo- 
sure and liquidity issues associated 
with small companies that are not 
listed on a traditional securities ex- 
change are not present with the Real 
Goods system. In addition, the system 


actually deployed by the company is 
fairly simple. It doesn’t provide recent 
trading information, or any assistance 
for investors wishing to complete a 
trade. Therefore, it is doubtful that the 
trading mechanism offers much indica- 
tion of what can be expected from this 
new field in the future. 

More recently, the SEC provided 
guidance in the area of on-line securi- 
ties offerings. In July 1996, IPOnet, a 
Texas company that designed a system 
to place offerings by other companies 
on the Internet, received a favorable no- 
action letter (“IPOnet letter”).° The 
SEC’s response is important because it 
allowed IPOnet to place public, as well 
as private, offerings on-line. While it 
may seem odd to envision “private” of- 
ferings on a public forum such as the 
Internet, the system met with SEC ap- 
proval since it places the issuing com- 
pany’s information behind a password- 
protected site. All of the viewers must 
be registered and evaluated with re- 
spect to their investing status prior to 
receiving a password and viewing pri- 
vate offering information. 

The IPOnet letter represents the 
SEC’s first effort to establish guidelines 
for third parties to help companies take 
advantage of the capital opportunities 
available on-line. Since the letter is a 
milestone in this emerging field, it is 
important to note a few key points. 
First, [POnet is affiliated with a regis- 
tered broker-dealer. The IPOnet letter 
is written in such a manner that the 
broker-dealer is liable for the accuracy 
of offering information placed on-line. 

Second, under the IPOnet letter, any 
placement of offerings on-line has to be 
approved by the National Association 
of Securities Dealers, which regulates 
securities broker-dealers. Therefore, 
the letter underscores the need to in- 
volve traditional securities entities in 
these activities. 


Pitfalls and Efforts 
to Resolve Them 

Finally, the [POnet letter indicates 
that investors are only eligible to par- 
ticipate in offerings that are placed on 
the IPOnet system after the investor’s 
registration with IPOnet. Therefore, 
they cannot participate in offerings that 
came on-line before their registration. 
Regardless of the limitations, the 
IPOnet letter provides some structure 
for on-line offerings. 

Although the SEC has made efforts 
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to resolve some of the issues associated 
with on-line securities activity, many 
questions remain unanswered. These 
issues will require a great deal of at- 
tention before a set of rules and regu- 
lations can be established. Perhaps, the 
first topic which must be examined is 
the securities fraud and manipulation 
possible with these electronic mediums. 
The characteristics of the Internet are 
such that it would be nearly impossible 
to effectively regulate securities infor- 
mation before it is placed on-line. Any 
policing activities will probably require 
enforcement only after an infraction 
has occurred. This brings to mind an 
interesting problem which faces the 
SEC: Who will regulate on-line trading? 
The SEC likely does not have the re- 
sources to handle the task. 

In addition to the structural prob- 
lems associated with regulating the 
Internet, many of the current securi- 
ties laws are not suited to cope with the 
technologies available in today’s world. 
The 1933 and 1934 Securities Acts 
didn’t contemplate trading markets 
other than the traditional systems.’° 
Moreover, the traditional markets are, 
to some extent, self-regulating. There- 
fore, the organizations which control 
them provide much of the structure 
necessary for an efficient and legal sys- 
tem. This leaves the SEC with a daunt- 
ing task to undertake as they learn to 
work with this technology, and change 
the laws to accommodate it. 

Finally, the individual states will 
have to make important decisions in 
this area. Since the Internet has no 
geographic bounds, information placed 
on-line potentially reaches individuals 
in every state. A number of states have 
begun to announce their policies with 
regard to these activities. Some have 
taken the position that registration of 
the securities in their state is not nec- 
essary if the offer clearly indicates that 
it is not being directed or offered to in- 
dividuals in that state." While this 
policy certainly helps small companies, 
many states have not adopted such a 
position. Without state approval, on- 
line securities activities will continue 
to be hampered, regardless of the SEC’s 
position. Therefore, to some extent, the 
individual states may hold the key to 
whether this technology is used by 
small companies to obtain capital fi- 
nancing. | 

As can be seen, a number of impor- 
tant issues remain to be resolved be-: 


fore we witness a high degree of inte- 
gration between the securities indus- 
try and on-line technologies. However, 
the SEC has demonstrated a commit- 
ment to helping in the development of 
this new medium in a manner which 
benefits small companies. To this end, 
the SEC recently held its Annual Gov- 
ernment-Business Forum on Small 
Business Capital Formation. During 
this forum, the use of the Internet in 
securities transactions was a topic 
which received a great deal of attention. 
Many of the perplexing issues facing 
the SEC and the states were discussed 
in detail. In particular, small company 
disclosure requirements, broker-dealer 
and other third party intermediary 
rules, and state uniformity received a 
great deal of debate. 

In addition to analyzing regulatory 
changes which need to occur, the SEC 
has taken a number of steps to prevent 
fraud and other illegal activities on- 
line. In a number of instances, the SEC 
has taken action against fraudulent 
securities activities on the Internet.’ 
Additionally, in July 1996, the SEC be- 
gan accepting complaints by investors 
on-line.** Now anyone who has access 
to the Internet can file a complaint with 
the SEC by going to its Internet address 
at http://www.sec.gov. The SEC also re- 
cently began distributing a flyer which 
provides investors with information on 
how to avoid securities fraud on-line. 
From the SEC’s proactive steps, it is 
clear that it intends to help make on- 
line securities activities beneficial to 
small companies, as well as prevent a 
proliferation of electronic securities 
fraud. 


Conclusion 

While certain aspects of the Internet 
will undoubtedly prove to be more hype 
than substance, on-line commerce and 
finance is likely to continue to become 
a way of life. It seems fairly certain that 
over the next five to 10 years, the 
Internet will become a valuable new 
tool for small companies seeking to 
raise capital financing. If the regula- 
tory hurdles can be overcome, and tech- 
nology continues to develop, one day on- 
line offerings and trading will undoubt- 
edly become an efficient reality for 
small businesses. 
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ENVIRONMENTAL AND LAND USE LAW 


Concurrency and Moratoria 


“The general rule at least is, that while property may be regulated to a certain 
extent, if the regulation goes too far it will be recognized as a taking.”! 


Ithough this “general rule” is 

easily stated, its application 

to particular facts is extraor- 

dinarily complicated, espe- 
cially when regulations completely pro- 
hibit the use of property for a limited 
period of time. 

The 1985 Florida Legislature created 
the requirement that infrastructure be 
available to accommodate new devel- 
opment. This requirement is called 
“concurrency.”” Florida’s local govern- 
ments adopted ordinances implement- 
ing concurrency in the late 1980s and 
early 1990s, just as Florida entered a 
terrible real estate recession. Little de- 
velopment occurred during the reces- 
sion. Therefore, the ordinances have 
not been rigorously challenged. 

There has not yet been a Florida ap- 
pellate case analyzing whether an un- 
constitutional regulatory taking occurs 
when a local government temporarily 
prohibits the development of land be- 
cause of lack of concurrency. Such a pro- 
hibition would be similar to a building 
permit moratorium. The analysis is 
complicated by unclear language in the 
1987 U.S. Supreme Court case of First 
English Evangelical Lutheran Church 
v. Los Angeles County, 482 U.S. 304 
(1987), which holds that certain tem- 
porary prohibitions on the development 
of property can be unconstitutional tak- 
ings. 

This article will discuss the leading 
cases on this subject, and suggest a 
method of analyzing when a court 
might determine whether a taking has 
occurred. It also examines a recent 
Florida temporary takings case that 
arose in another context, which may 
help predict how Florida courts would 
treat a temporary development prohi- 
bition due to lack of concurrency. 


There is no Florida 
case that describes 
how to determine 
whether a refusal to 
issue a permit due to 
lack of available 
infrastructure under 
a concurrency 
ordinance would 
constitute a taking 


by David M. Layman 


Golden v. Planning Board 
of Town of Ramapo 

Golden v. Planning Board of Town of 
Ramapo, 285 N.E. 2d 291 (N.Y. 1972), 
is a classic example of how long a local 
government could delay development 
prior to First English. In Ramapo, a 
local ordinance prohibited subdivision 
approval until the developer obtained 
a special permit confirming that the 
essential services of sewage service, 
drainage facilities, parks-recreation- 
public school facilities, roads, and fire- 
houses were available.’ These essential 
services are very similar to the services 
the Florida Local Government Compre- 
hensive Planning and Land Develop- 
ment Regulation Act requires to be 
available concurrent with develop- 
ment. 


The town’s planning board denied an 
application by a developer for approval 
of a subdivision plan, because the re- 
quired special permit had not been ob- 
tained. The developer sued, requesting 
that the court determine that the ordi- 
nance was a taking. The court noted 
that the restraint on the use of prop- 
erty was temporary, and that other 
uses, including the construction of in- 
dividual houses, were authorized. Fur- 
thermore, the Ramapo ordinance al- 
lowed a developer to advance the date 
of subdivision approval by agreeing to 
provide the improvements. This type of 
“checkbook self-help” is allowed under 
the growth management act.® 

In retrospect, the Ramapo definition 
of “temporary” is strained. Devel=p- 
ment could have been delayed up to 18 
years (which the court described as a 
“generation”). The court addressed the 
takings issue raised by the possible 
delay of development by a generation. 
It noted that an ordinance that seeks 
to permanently prohibit the use of prop- 
erty for any reasonable purpose is a 
taking. The court contrasted the situa- 
tion where the restriction is temporary 
and the property may be put to a prof- 
itable use within a reasonable time. 
The court held that the 18-year limita- 
tion was reasonable, given the town’s 
commitment during that period of time 
to construct the necessary improve- 
ments. Furthermore, landowners could 
accelerate the date of development by 
making improvements themselves. Fi- 
nally, certain limited interim uses were 
allowed. 

Of course, this analysis does not rec- 
ognize that the cost of the required in- 
frastructure improvements could far 
exceed the profit that could be made on 
a proposed development. The required 
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improvements are likely necessary due 
to the cumulative impact of all exist- 
ing development on the existing infra- 
structure, not merely a single proposed 
development. Judge Breitel, in a 
thoughtful dissent in Ramapo, de- 
scribed his belief that development 
could only be postponed for a short pe- 
riod of time (much less than 18 years). 
He also noted that some jurisdictions 
purchase development rights or a time- 
limited easement restricting develop- 
ment, providing adequate compensa- 
tion to the landowner for development 
delays. 


First English 

The Supreme Court addressed tem- 
porary takings claim in the 1987 First 
English case. The Court’s holding was 
vague. It is unclear exactly when the 
majority would find that a taking oc- 
curred. In 1957, a church purchased 
land on which it operated a campground 
and retreat for handicapped children 
called “Lutherglen.”* The church’s land 
was located in a canyon along the banks 
of Mill Creek, which functioned as a 
natural drainage channel. In July 1977, 
a fire occurred that burned approxi- 
mately 3,860 acres of the watershed 
area for Mill Creek. This presaged a 
disaster. Vegetation within a watershed 
normally protects against flooding be- 
cause it slows the flow of water, allow- 
ing the water to percolate into the soil 
or be carried away by streams. When 
the vegetation is burned, there is no 
slowing of the flow of water. In addi- 
tion, the crust on the ground formed by 
the fire’s intense heat prevents perco- 
lation of water into the soil.’ In Febru- 
ary 1978, a storm dropped a total of 11 
inches of water in the watershed area, 
causing the usually dry creek to become 
a raging river and sweeping away build- 
ings at Lutherglen and elsewhere in the 
canyon. No people were killed or injured 
at Lutherglen, but the storm drowned 
10 persons outside of the facility and 
inflicted millions of dollars in losses in 
the community.’ 

As a result of the flood, Los Angeles 
County adopted an interim ordinance 
prohibiting the construction of any 
building in interim flood protection ar- 
eas, including the church’s property. 
The church immediately filed suit seek- 
ing damages. The lower courts struck 
the allegations of the complaint seek- 
ing damages in inverse condemnation 
for a regulatory taking. They held that 


No Florida appellate 
court has specifically 
upheld the legality of 
a building permit 
moratorium, nor is 
there specific 
statutory authority 
for Florida local 
governments to enact 
building permit 
moratoria 


this cause of action was unavailable. 
The California case of Agins v. Tiburon, 
157 Cal. Rpt. 372 (Cal. Ct. App. 1974), 
aff'd on other grounds, 447 U.S. 255 
(1980), limited a landowner’s remedy 
to invalidating the unconstitutional 
ordinance. In First English, the Court 
held that landowners were entitled to 
damages for temporary takings. The 
substantive holding of the Court was 
that when the government’s activities 
deprive a landowner of all use of prop- 
erty, no subsequent action can relieve 
it of the duty to provide compensation 
for the period of time during which the 
regulation was effective.’ This is in con- 
trast to Ramapo, where the court held 
that a “temporary” moratorium of up 
to 18 years was not a compensable tak- 
ing. 

It is not clear whether the majority 
held that ordinances that temporarily 
prohibit all development are unconsti- 
tutional. Was the Court only dealing 
with remedies? If so, did it hold only 
that ordinances intended to be perma- 
nent, and later struck down as uncon- 
stitutional takings, required compensa- 
tion? The dissenting opinion by Justice 
Stevens suggests that First English 
means that ordinances which tempo- 
rarily prohibit all use of property are 
unconstitutional, a policy Justice 
Stevens criticized. Justice Stevens 
wrote: 


Why should there be a constitutional dis- 
tinction between a permanent restriction 
that only reduces the economic value of the 
property by a fraction .. . perhaps one-third 
... and a restriction that merely postpones 
the development of a property for a fraction 
of its useful life ... presumably far less than 
a third? In the former case, no taking has 
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occurred; in the latter case, the Court now 
proclaims that compensation for a taking 
must be provided. The Court makes no ef- 
fort to explain these irreconcilable differ- 
ences. 


The Court specifically left two ques- 
tions to be determined on remand: 1) 
whether the ordinance in question ac- 
tually denied the landowner all use of 
its property, and 2) whether the county 
might avoid the conclusion that a tem- 
porary taking occurred by establishing 
that the county was insulated from li- 
ability because the ordinance was 
within the state’s authority to enact 
safety regulations. As will be discussed 
later, the landowner was not success- 
ful on remand. 


Moratoria 

No Florida appellate court has spe- 
cifically upheld the legality of a build- 
ing permit moratorium, nor is there 
specific statutory authority for Florida 
local governments to enact building 
permit moratoria." Courts in other 
states have upheld building permit 
moratoria provided that they meet cer- 
tain conditions.A leading case suggest- 
ing the requirements for a valid mora- 
torium is Almquist v. Town of Marshan, 
245 N.W. 2d 819 (Minn. 1976).'? There, 
the Supreme Court of Minrfésota stated 
that a moratorium on the issuance of 
building permits is valid if: 1) it is 
adopted in good faith, and it is not dis- 
criminatory; 2) it is of limited duration; 
3) it is for the purpose of the develop- 
ment of a comprehensive zoning plan; 
and 4) the local government expedi- 
tiously adopts such a plan. 

In Almquist, the court found good 
faith existed because the planning 
board members, who were laymen, 
needed time to develop a policy for the 
land in question. At the time the ordi- 
nance was adopted, four developers 
desired permits for a rapidly develop- 
ing area of the township. The court 
found the desire to study the problem 
to promote the overall good of the com- 
munity was in good faith, and not arbi- 
trary, capricious, or unreasonable con- 
duct. The court noted that the 
municipality must act without discrimi- 
nation, and that the moratorium must 
be of limited duration. In Almquist, the 
moratorium was to last six months. The 
court required that the purpose of the 
moratorium be to develop a comprehen- 
sive plan, and that the local govern- 
ment act promptly to adopt such a plan. 
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Concurrency 

The 1972 Florida Legislature 
adopted comprehensive land use plan- 
ning laws to address the burdens of fast 
growth.'* Three years later, the legis- 
lature passed the Local Government 
Comprehensive Planning Act of 1975, 
which required each local government 
to adopt a comprehensive land use plan 
with which zoning had to be consis- 
tent.'® In 1985, the legislature substan- 
tially amended Florida’s planning law 
and adopted the growth management 
act.!6 Among other things, the growth 
management act mandates that each 
local government require adequate in- 
frastructure to accommodate develop- 
ment. The act states, in pertinent part: 
“It is the intent of the Legislature that 
public facilities and services needed to 
support development shall be available 
concurrent with the impacts of such 
development.”!”? The required public 
facilities are roads, sanitary sewer, 
solid waste disposal, drainage, potable 
wate’: supply, parks and recreation, as 
well as mass transit, if applicable.'® 

Any local government may extend the 


concurrency requirement so that it ap- 
plies to other public facilities within its 
jurisdiction, such as schools.'® Each lo- 
cal government is required to adopt a 
concurrency management system, 
which must include a monitoring sys- 
tem and provide that concurrency be 
determined for a project by the time a 
permit containing a specific plan of de- 
velopment is requested. Required pub- 
lic facilities must exist at the adopted 
levels to serve new development.”° 


Determining an 
Unconstitutional Taking or a 
Permissible Moratorium 

Several cases in other jurisdictions 
have analyzed whether moratoria and 
related restrictions are permissible af- 
ter First English. Some courts have 
found moratoria to be permissible, if 
certain conditions exist. Other courts 
have struck down moratoria. The analy- 
ses relied upon by the courts are as fol- 
lows: 


Does the Ordinance Save Lives? 
At least one court has suggested that 


a temporary moratorium does not con- 
stitute a taking if the ordinance pro- 
tects lives. This is the so-called “public 
safety exception.” Upon the remand of 
First English from the U.S. Supreme 
Court, the California Court of Appeal 
found that the interim ordinance which 
prohibited construction within the 
floodplain was not a taking. The Cali- 
fornia court stated that the U.S. Su- 
preme Court in First English addressed 
only the remedies issue, and had not 
decided whether the landowner had 
stated a cause of action. The court found 
that the “ordinance substantially ad- 
vanced the preeminent state interest in 
public safety,” i.e., the ordinance could 
save lives, and certain limited uses of 
the land were allowed. There was no 
taking.” 

The court suggested a balancing test: 
“When land use regulations seek to 
advance what are deemed lesser inter- 
ests such as aesthetic values . . . they 
frequently are outweighed by constitu- 
tional property rights. . . .The zoning 
regulation challenged in the instant 
case involves this highest level of pub- 
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lic interest . . . the prevention of death 
and injury.” 

Accordingly, the ordinance was up- 
held. The “public safety exception” 
might not apply in regards to concur- 
rency. Public safety is not generally di- 
rectly affected. For example, a commu- 
nity is a better place if it has adequate 
parks, but recreation and open space do 
not directly prevent death and injury. 


Is All Use of the Property Denied? 

The court on remand of First English 
also determined that there was no tak- 
ing because ail uses of the property 
were not prohibited. Meals could be 
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cooked, games played, lessons given, 
and tents pitched on the property. The 
court recognized that if the reasonable 
expectation of the property owner was 
development of the property, this might 
not be enough. Lutherglen was used as 
a camping facility, however, so there 
was no taking.” 


Is the Delay Extraordinary? 

In McCutchan Estates Corporation v. 
Evansville-Vanderburgh County Airport 
Authority District, 580 N.E. 2d 339 (Ind. 
Ct. App. 1991), the court considered a 
property owner whose land use ap- 
proval was delayed due to a study as to 
whether the property would be the site 
of an expanded airport runway. The 
court seemed to acknowledge that First 
English would strike down an ordi- 
nance designed to temporarily prohibit 
the use of land, if the delay was “ex- 
traordinary.”™ The court determined 
that a nine-month administrative de- 
lay was not extraordinary. Thus, there 
was no taking. 


Does First English Apply to Moratoria? 

In Woodbury Place Partners v. City 
of Woodbury, 492 N.W. 2d 258 (Minn. 
Ct. App. 1992), a landowner sought to 
develop unimproved land for commer- 
cial use in the vicinity of an interstate 
highway. The city retained a transpor- 
tation consultant to conduct an access 
improvement study for the interstate, 
and adopted an interim moratorium 
that prohibited review of land develop- 
ment approvals for a period of two 
years. The court found that the prop- 
erty’s economic viability was delayed, 
but that all economically viable uses 
had not been destroyed, because the 
prohibition was temporary. Therefore, 
no taking had occurred. Unlike the 
McCutchan court, however, the court in 
Woodbury interpreted First English as 
being limited to a retrospective analy- 
sis of regulations subsequently re- 
scinded or declared invalid. The 
Woodbury court found that First En- 
glish did not prospectively analyze tem- 
porary regulations such as the morato- 
rium at issue in Woodbury. 


Is There a Reasonable Basis for the 
Moratorium? 

A New York court struck down a 
moratorium as having no reasonable 
basis. In Cellular Telephone Company 
v. Village of Tarrytown, 624 N.Y.S. 2d 
170 (N.Y. App. Div. 1995), the village 
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adopted a moratorium prohibiting use 
of property for cellular telephone an- 
tennae for three months, pending long- 
term scientific studies as to the health 
effects of antennae. The court found 
that the ordinance was arbitrary and 
capricious because there was no evi- 
dence that these antennae affected the 
public health and safety. 


City of St. Petersburg 
v. bowen 

No reported Florida decision has ad- 
dressed whether a concurrency-based 
development delay is a taking. The re- 
cent Second District Court of Appeal 
opinion in City of St. Petersburg v. 
Bowen, 675 So. 2d 626 (Fla. 2d DCA 
1996), however, might provide some 
guidance. The Bowen court held that a 
municipal order shutting down an 
apartment complex for one year due to 
purported drug use by tenants was a 
temporary taking. The court rejected 
the city’s position that rampant drug 
distribution rendered the complex a 
public nuisance. 

The court adopted the trial court’s 
order granting summary judgment. The 
lower court cited the Florida Supreme 
Court decisions in Joint Ventures, Inc. 
v. Dept. of Transportation, 563 So. 2d 
622 (Fla. 1990), and Tampa-Hillsbor- 
ough County Expressway Authority v. 
A.G.W.S. Corp., 640 So. 2d 54 (Fla. 
1994), in holding that a taking is com- 
pensable. The court cited First English 
for the proposition that temporary tak- 
ings are compensable. 

Bowen interpreted the U.S. Supreme 
Court case of Lucas v. South Carolina 
Coastal Council, 505 U.S. 1003 (1992), 
to mean that the local government may 
deprive a landowner’s property rights 
without paying compensation only if 
the local government order abates a 
common law nuisance. The city relied 
on an ordinance enacted pursuant to an 
enabling statute. Therefore, the court 
held that the property’s use was a nui- 
sance, if at all, only pursuant to statu- 
tory proscription. 

The court concluded that the city de- 
prived the landowner “of all economic 
use of [the] property.” No nuisance ex- 
ception applied, because the use of land 
for an apartment complex was not a 
nuisance at common law. The court held 
the owner was entitled to compensation. 

Bowen is not directly parallel to a 
concurrency moratorium case. None- 
theless, it provides guidance as to how 


a! 


a Florida court might respond to a 
concurrency taking issue. Development 
delays based upon lack of concurrency 
likely would not be held to abate a com- 
mon law nuisance. Therefore, a Florida 
court probably would examine the de- 
gree to which the moratorium would 
deprive the owner of the beneficial or 
productive use of the property. 


A Suggested Analytical Model 

As previously mentioned, there is no 
Florida case that describes how to de- 
termine whether a refusal to issue a 
permit due to lack of available infra- 
structure under a concurrency ordi- 
nance would constitute a taking. De- 
pending on the facts, it is arguable that 
such a delay would be unconstitutional 
under First English. An appropriate 
analysis would proceed as follows: 

1) Analyze whether the concurrency 
ordinance allows for at least some de- 
velopment until concurrency require- 
ments are met. If the concurrency ordi- 
nance allows for minimal development, 
such as single-family homes, the delay 
is less likely to be a taking, as suggested 
in Ramapo and in First English. 

2) Analyze the amount of the reduc- 
tion in value of the property and 
whether the investment-backed expec- 
tations of the owner are reasonable. If 
the value of the property is tremen- 
dously reduced, and the investment- 
backed expectations of the owner are 
reasonable, it is more likely that a tak- 
ing has occurred. As suggested in First 
English on remand, this depends on the 
type of use denied the owner, and 
whether it “fits” in the “neighborhood.” 

3) Analyze the time period of the de- 
lay in development. If a permit is sim- 
ply denied, and the delay in develop- 
ment due to the lack of adequate 
infrastructure is indefinite, the court is 
more likely to find a taking. If the de- 
lay is only for a few months, as it was 
in Woodbury, it is less likely that a court 
will find a taking. 

4) Analyze whether the local govern- 
ment is attempting to solve the infra- 
structure problems. This also relates to 
timing. The more aggressively the lo- 
cal government is trying to solve the 
infrastructure problems, such as adopt- 
ing impact fees to pay for road construc- 
tion, the less likely it is that a taking 
has occurred. As noted in Almquist, the 
local government must act expedi- 
tiously. 

5) Analyze whether the concurrency 


problem is related solely to the owner’s 
proposed project, or to the government’s 
failure to provide for growth. The 
greater the impact the proposed project 
has on the infrastructure, the less likely 
it is that a taking has occurred. Con- 
versely, if the problems are due to years 
of sloth by the local government, it is 
not fair to impose that burden on an 
individual landowner. 

6) Analyze whether the services in- 
volved are critical. Is the stoppage due 
to services closely related to health and 
safety, such as water, sewer, drainage, 
or is the delay due to the lack of avail- 
ability of “softer” services, such as 
parks? As demonstrated in the First 
English case on remand, the more 
closely the lack of services will endan- 
ger individual lives, the less likely it is 
that a taking has occurred. 

Florida courts have not yet consid- 
ered the constitutionality of concur- 
rency requirements that might tempo- 
rarily prohibit the use of property. This 
will no doubt change in light of the ef- 
fect of the growth management act on 
development in Florida. In the interim, 
the analysis of First English and the 
other cases discussed in this-article, 
together with the suggested analytical 
model, will assist attorneys dealing 
with this complicated issue. 0 
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Visitation Centers 


FAMILY. 


A Solution Without Critics 


Carl has twice complained to the court 
that he gets few, if any, visits with his four- 
and six-year-old daughters; his former wife, 
Marilyn, says that the children are often ill 
with ear infections, visiting their grandpar- 
ents, or do not want to see Carl because they 
hate what he did by leaving them. 

The relationship between Brian and Kris 
produced an 18-month-old boy, but it ended 
when Kris got a domestic violence injunc- 
tion that removed Brian from their apart- 
ment because he had hit her, pulled the phone 
from the wall, and threatened to take the 
baby and disappear. 

Errika is about to be paroled from her 
second prison term and she wants to visit 
with her 13-year-old son. All of her arrests 
have been for sale/possession of drugs or 
drunken and disorderly conduct. 


o Carl, Brian, and Errika 

have the right, or the re- 

alistic opportunity, to have 

a meaningful relationship 
with their children? How can the court 
grant or encourage parental contact 
and still be certain that no harm will 
come to the children? In a time of 
crowded court calendars, how can a 
judge sort out the truth on totally con- 
flicting testimony about past events to 
determine whether allegations of child 
endangerment are genuine? Does an 
order for supervised visitation really 
mean that no visitation occurs because 
no one can or will supervise? 


The Law 

Even before the Shared Parental Re- 
sponsibility Act’ established our now- 
familiar concept of parents sharing the 
decisionmaking and extensive time 
with their children, and long before FS. 
§61.13(2)(b)1 (1995) articulated the 
public policy “to assure that each mi- 
nor child has frequent and continuing 
contact with both parents after the par- 
ents separate or the marriage of the 
parties is dissolved . . . ,” the Supreme 


Visitation centers are 
receiving the praise 
of the courts that use 
them, of the parents 
whose exclusion or 
fears have been 
relieved, and of the 
community at large 


by Judge Bonnie S. Newton 


Court of Florida held that visitation 
could not be denied to a parent unless 
they had engaged in conduct around the 
child which adversely affected the mor- 
als or welfare of the child.” The need to 
make a finding that contact with the 
child would likely result in a detriment 
to the child was then expanded to re- 
quire that the record must support a 
need forany restriction on visitation by 
an affirmative showing by competent, 
substantial evidence of detriment to the 
child.* 

The legal principles apply to both le- 
gitimate and illegitimate children. The 
U.S. Supreme Court has held that a 
natural father, absent a finding that he 
is unfit, has a due process right to main- 
tain a relationship with his children.‘ 

Evidence of a parent’s financial in- 
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ability to pay child support or the re- 
fusal to pay support are not grounds to 
interfere with visitation. Child support 
and visitation are separate from and 
unrelated to each other entirely.® Like- 
wise a parent may not be deprived of 
the right to visit his or her child “merely 
because he has engaged in conduct 
which a trial court deems morally rep- 
rehensible or otherwise objectionable.”® 

If a parent has human immunodefi- 
ciency virus (AIDS), the court can, by 
statute, require the parent to agree to 
observe measures to prevent the spread 
of the disease to the child but cannot 
otherwise deny visitation.’ Evidence of 
spousal or child abuse, however, shall 
be evidence of detriment to the child, 
and such a finding permits a court to 
make such arrangements for visitation 
as will best protect the child or abused 
spouse from further harm. If convicted 
of domestic violence as a second degree 
felony, or higher, a parent must rebut a 
presumption of detriment to the child 
or be deprived of visitation. 

In addition, by law the residential 
parent “has an affirmative obligation 
to encourage and nurture the relation- 
ship between the children and the non- 
custodial parent.” The case of Schutz v. 
Schutz, 522 So. 2d 874, 875 (Fla. 3d 
DCA 1988), has established the child’s 
right to a “warm and loving affinity 
with both parents” and identified that 
parental alienation could become a ba- 
sis to change custody. If the conduct of 
a residential parent prevents or inter- 
feres with the meaningful visitation of 
the other parent, especially with an 
intent to affect the child’s relationship 
with the secondary residential parent, 
the primary residence of the child or 
children can be changed to the other 
parent.® 

Very simply put, a parent’s right to 
meaningful access to and time with the 


q 

4 


child is quite sacrosanct in the law; a 
court can rarely, if ever, set any limita- 
tions on visitation and must affirma- 
tively encourage its exercise without 
any consideration of the prior actions 
of the parents unless a parent has di- 
rectly hurt the child in a significant 
way. 


The Problem 

Trouble Picking Up or Returning the 
Children. Despite a clear and very 
broad legal right for a parent to have 
meaningful visitation, the practical 
problems that exist when parents are 
hateful toward or distrustful of one 
another have quite commonly led to 
visitation occurring in poor places or 
not at all. Seven-year-old Angela, for 
example, has been literally snatched up 
by her father and thrown into his await- 
ing car while her mother, clutching 
Angela’s hand and her overnight bag, 
yelled obscenities at her father and pro- 
claimed, again, that he had been un- 
faithful and cruel in his abandonment 
of his family. On two occasions, Angela’s 
mother had even jumped into her car 
and chased after the father and child, 
screaming out her open window and 
running red lights to stay on their back 
bumper. 

Bob testified that his former wife, 
Melanie, always held the children hos- 
tage when he came to get them for a 
visit. She blocked the doorway to her 
apartment with the children behind 
her, stepping aside only after Bob had 
handed her his current child support 
payment. Further, some parents, be- 
lieving that the former spouse has spied 
on them or stalked them, refuse to let 
that parent on their property (or even 
to know the address of their residence) 
to pick up or drop off the children for 
visitation. 

As a result of such acrimonious ex- 
periences, by ingenuity or court order, 
many people make the visitation ex- 
change in a public place; the Publix 
parking lot, the corner Seven-Eleven, 
or even the lobby of the local police sta- 
tion are typical. This public exchange 
has often forced the parents to behave 
more rationally, or at least not to in- 
flict battery upon each other in front of 
witnesses. Unfortunately, it has often 
given the children the perception that 
they are baggage or objects that the 
police have to watch over. In some 
cases, public exchange is an improve- 
ment for the parents, but it does noth- 


Many people make 
the visitation 
exchange in a public 
place, which forces 
the parents to 
behave more 
rationally, or at 
least not to inflict 
battery upon each 
other in front of 
witnesses 


ing to promote a child’s self-esteem or 
belief that both parents care about his 
or her feelings. 

Child at Risk During the Visitation 
Period. A parent with alcohol or drug 
abuse patterns or habits has often ter- 
rified a custodial parent with real fears 
about injuring or killing the child in an 
auto accident or concerns about black- 
outs or overdose, or even about buying/ 
selling drugs in the child’s presence. 
The nonresidential parent was appro- 
priately alarmed when he learned that 
his children’s mother, who had AIDS, 
had again attempted suicide by cutting 
her wrists while her preschool children 
were visiting her. When a parent has 
physically injured the other parent, or 
even the child, anxiety about further 
displays of violence is well founded. 
Further, in the thousands of cases in 
which a parent has threatened to, pre- 
pared to, or even actually succeeded to 
kidnap the children and hide them from 
the custodial parent indefinitely, fear is 
an appropriate, justified response. 

Parental Alienation. Faced with ra- 
tional concerns for the safety and wel- 
fare of children, some custodial parents 
develop excuses to avoid visitation al- 
together. Some parents then perfect or 
prolong the excuses into alienation, 
turning the children against the non- 
residential parent by blame-casting or, 
not infrequently, by making false alle- 
gations of sexual molestation of the 
child, certain in their minds that the 
allegation will result in the court sev- 
ering the “bad” parent from the child’s 
life permanently. Other parents who 
provide the primary residence for the 
child, whether mother or father, achieve 
the pinnacle of alienation by total dep- 


rivation of contact until the child is old 
enough to refuse to meet or relate to a 
total stranger, who once was the child’s 
parent. Some mothers even lie to the 
other parent and/or to the court, claim- 
ing that they had a sexual relationship 
with someone else (from a best friend, 
to a gang rape, to an unknown male, to 
her own brother) at the time of the 
child’s conception. At the very least, this 
normally pushes the former husband to 
seek escape from his responsibilities to 
the child and to eschew his visitation 
rights, either by demanding paternity 
tests or quickly consenting to an adop- 
tion, or by moving away and dropping 
out of the child’s life totally. 
Supervised Visits Were Impractical to 
Arrange or Not Neutral. In less severe 
cases, the distrusting or fearful parent 
asks the court for supervised visitation. 
In the past, some former spouses in- 
sisted that they, personally, be present 
at every contact between the visiting 
parent and the children. The courts, 
recognizing the desirability of both en- 
suring the child’s safety and also hav- 
ing a neutral person to report actual 
events, rejected parental supervision as 
a solution: 
In most cases where supervised child visi- 
tation is required, it is counter-productive 
for both parties and the court to place one 
parent in charge of monitoring the other 
parent’s visitation of the child. . . . [that situ- 
ation provides] needless opportunity to pro- 
voke lingering animosity. Further, there is 
then no neutral and objective monitor to 
apprise the court regarding the parents’ dis- 
charge of their visitation obligations and 
rights.° 


And where does one find a person to 
supervise visitation? Who is available 
every other weekend for months or 
years in order to ensure that a visiting 
parent has a relationship with his or 
her children? In today’s social structure, 
single parents are standard “family” 
units, instead of the large or extended 
family that formerly lived close to each 
other and helped each other with their 
needs and problems. Rarely, if ever, will 
an aunt, a grandparent, or a relative 
be available or willing to commit the 
amount of time and care that supervis- 
ing visitation would necessitate. In 
some cases, the parents hire a psycholo- 
gist to provide the supervision, but this 
option is available only to those with 
well above-average incomes, and it is 
not useful to a visiting parent who 
wants to take their child to a movie, 
Disney World, or a family reunion. 
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A Solution 

Supervised visitation centers provide 
a safe, neutral setting in which contact 
between a child or children and an 
adult, usually a parent, can be moni- 
tored by trained personnel able to pro- 
tect the rights of the child or children. 
All visitation centers have the purpose 
of allowing parental contact, assuring 
the safety of the child, and keeping an 
objective or accurate record of events. 

In 1979 Dallas, Texas, opened a visi- 
tation center. Soon a place called The 
Safe House, where visitation could be 
supervised by trained and cautious ob- 
servers, was opened inAustin, Texas.A 
good idea was born, and it quickly 
spread throughout the United States. 
Other countries, such as Canada, Aus- 
tralia, India, and most European coun- 
tries, have established centers which 
provide supervised visitation. Florida, 
at the time of this writing, has at least 
15 operational visitation centers in 11 
of the 20 circuit courts and more are 
known to be scheduled to open. 

The Supervised Visitation Network. 
There are now some 120 visitation cen- 
ters that belong to The Supervised Visi- 
tation Network,’® an international or- 
ganization formed in May 1992, which 
provides education and sets standards 
and an ethical code for its members. The 
members of SVN agree to accept and 


“One good thing . . . with the shortage of 
judges, you will have served your time 


before the case comes to trial.” 


follow the standards. The position taken 
in these standards is that the safety of 
children, adults, and visit supervisors 
is a precondition of providing services. 
Once safety is assured, the welfare of 
the child is the paramount consider- 
ation at all stages and particularly in 
deciding the manner in which supervi- 
sion is provided. The code of ethics for 
members of the Supervised Visitation 
Network is based upon these principles: 
safety and security for children, neu- 
trality by the visit observers, and com- 
petency by each individual in an orga- 
nization that provides visitation 
services. Members agree to professional 
conduct, including nondiscrimination 
and the prevention of improper, unfair, 
unethical, or self-serving actions. 

How Programs Are Set Up. The com- 
mon trait of established visitation ser- 
vices is the emphasis on the safety of 
the children who receive the service. As 
their names reflect (The Kid’s Place, 
Safe Exchange, Child, Inc., The Loving 
Connection, Family House, Psycho- 
therapy and Family Services, Board of 
Family and Children’s Services, Chil- 
dren First, for example), the purpose, 
first, is the safety of the children. 

Centers provide trained supervisors, 
some using volunteers, others using 
paid staff, and many using university 
students who get credit in sociology, 
psychology, elementary education, or 
social work for their service participa- 
tion. Even in centers where supervisors 
are psychologists or MSW degree hold- 
ers, particular training is usually re- 
quired on how to supervise and to rec- 
ognize signs of danger. All supervisors 
keep records and make their observa- 
tions known to the court. 

Different Models. The nature of the 
services available, as well as the type 
of location, cost, funding source, and 
amount of court involvement, varies 
greatly from center to center. Some pro- 
grams are court-sponsored, some are 
out-of-court programs with referral by 
court order, and others are private 
agencies with a court contract. Most 
centers offer on-site visitation and/or 
at-site monitored exchange of children. 
Some programs offer off-site visitation 
such as a visit supervisor attending an 
in-home visit, an activity such as a fam- 
ily reunion or wedding, or a telephone 
visit (by conference call). The extent of 
the supervision is determined by the 
facility and the court requirement, 
ranging from passive observation 
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through a one-way mirror or video 
equipment, or personal observation in 
which a supervisor, on a one-to-one ba- 
sis, sees and hears everything, to ac- 
tive supervision, which includes inter- 
active, directive/modeling, and thera- 
peutic sessions. 

Some centers effectuate a court-or- 
dered visit in whatever manner accom- 
plishes the visit in safety for the child; 
the center inAustin, Texas, for example, 
provided a trained supervisor to liter- 
ally put a child on an airplane to travel 
for a visit when a mother had consis- 
tently managed to “miss the plane.” 

Variations Now Being Used. Last year 
The Kid’s Exchange in Austin, Texas," 
supervised 12,000 exchanges of chil- 
dren. Their program provides predomi- 
nately exchange monitoring and occa- 
sional off-site supervision for 135 
exchange families, 65 supervised fami- 
lies, with 32 families pending or wait- 
ing for services. This kid-friendly house, 
with toys, movies, a basketball hoop in 
the driveway, and colored-chalk hop- 
scotch on the sidewalk, operates with a 
staff of 20. Costs to the parents range 
from $5 per month to $125 per parent 
per month; in cases of confirmed abuse, 
only the abuser pays for the supervi- 
sion services. The court systematically 
refers parents to The Kid’s Exchange, 
and the judges speak enthusiastically 
of the benefit to the children which the 
Exchange provides. 

The Children’s Center in Tampa, 
Florida,'? in contrast, is located in an 
office building across the street from the 
courthouse. Totally funded by the court 
system, this center provides a place 
where children can be interviewed by 
adults, watched in interaction with a 
parent, videotaped for evidentiary pur- 
poses, and observed through windows, 
cameras, and two-way mirrors. Because 
recurring, routine visits are not sched- 
uled at the center, it is not open on 
weekends. 

In Oakland, California, Helen and 
Rosemary operate a private visitation 
center from their home. Parents call to 
directly arrange for either of them to 
accompany the nonresidential parent 
and children to the movies, to family 
events such as a wedding, or on a vaca- 
tion trip. Costs customarily range from 
$25 to $45 per hour. While there are 
occasional court referrals, the ladies 
have built their business almost en- 
tirely on advertising and personal ref- 
erence. They report that over 80 per. 


cent of the nonresidential parents that 
they supervise are women who have or 
had alcohol or drug abuse problems. 

Catholic Charities of Buffalo, New 
York,'* provides a Therapeutic Visita- 
tion Center where families are coun- 
seled and parents are given specific di- 
rections on how to interact with their 
children during each supervised visit. 
Taking an entire office building in a city 
neighborhood selected because of its 
accessibility by public transportation, 
this center is funded entirely by the 
City of Buffalo. The visitation rooms 
each have ceiling domes for video tap- 
ing and headphones so that the super- 
visor hears all conversation. There are 
separate waiting rooms for the parents, 
security on site, and normally visits of 
one hour each week. The $35- to $125- 
per-hour cost to the parents includes at 
least 15 minutes of counseling and 
therapy before and after each visit. An 
initial 12-week program is standard, 
with recommendations to the court as 
to what services should then be pro- 
vided. This program, unlike many oth- 
ers, takes primarily dependency cases. 
The structure of this service was re- 
quested by the judges, who found that 
simply providing safety was insufficient 
unless education and therapy were also 
provided. 

Funding. Supervised visitation is not 
a profit-making enterprise; the main 
cost in all programs is personnel, which 
normally range from 72 percent to 83 
percent of total program budgets." 
There are three potential sources of 
income for a supervised visitation pro- 
gram: fees for services, public funding, 
and charitable contributions. No pro- 
gram is known that is able to entirely 
cover its costs from fees-for-service. The 
most successful, large, private pro- 
grams cover about 84 percent of their 
total budget from fees. Most programs 
cover only 15 to 30 percent of costs from 
fees. 

In Canada, all visitation centers are 
government-funded; they are required 
to provide therapy as well as supervi- 
sion. Now many centers in the United 
States are operated as §501c3 nonprofit 
corporations, which seek grants from 
community charities, social service or- 
ganizations, colleges, and hospitals. 

Efforts for state government funding, 
as well as for statutorily required par- 
ticipation, are being actively lobbied in 
several states. The Child Safe Access 
Act, House Bill #4466/Senate Bill #972, 


in Massachusetts is one such request 
for legislative funding. Noting that the 
nine programs in Massachusetts all 
have far more referrals than they can 
accept, that service is for families in 
high conflict, dysfunctional, and occa- 
sionally dangerous, and that fees typi- 
cally cover only about $20 per hour of 
the more than $80 per hour needed to 
run the programs, this proposed legis- 
lation authorizes funding of $900,000 
to support and develop supervised visi- 
tation centers in thé state.'® 


Result 

Because there are benefits for chil- 
dren who otherwise could have little or 
no time with their nonresidential par- 
ent, visitation centers are receiving the 
praise of the courts that use them, of 
the parents whose exclusion or fears 
have been relieved, and of the commu- 
nity at large. Because the people in 
nearly all visitation programs see a 
quick, positive result from their partici- 
pation, the expansion of the service into 
communities of all sizes and locations 
is underway. 

Whether privately arranged or under 
the order of a court that recognizes the 
problems that affect children when 
their parents divorce or stop associat- 
ing with each other, visitation centers 
around the world are providing the 
means for safe access and, often, objec- 
tive documentation of visitation. This 
development, especially as it carries 
with it the ethical standards and prin- 
ciples, and the extensive training and 
education of supervisory personnel, 
appears to be an oasis in the storm of 
extensive domestic strife and anxiety. 
As a solution without a downside, 
proper and safe visitation centers pro- 
vide an answer in family law, where 
normally the really difficult relation- 
ship issues have no solution at all. 0 
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1949). 
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925, 926 (Fla 5th D.C.A. 1986). 

® French v. French, 452 So. 2d 647, 649 
(Fla. 4th D.C.A. 1984). 

7 Fra. Star. §61.13(6) (1995). 

8 Tessler v. Tessler, 539 So. 2d 522 (Fla. 4th 
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ELDER LAW 


Increasing the Community Spouse Income 
Allowance Through the Judicial Process: 
What Standard Applies? 


he community spouse of a 

Medicaid recipient, specifi- 

cally a recipient of the Insti- 

tutionalized Care Benefit 
Program, is entitled to a minimum 
monthly maintenance needs allowance 
of $1,295 per month currently. Under 
Department of Health and Rehabilita- 
tive Services guidelines, the maximum 
community spouse income allowance, 
comprised of the minimum monthly 
maintenance needs allowance 
(MMMNA) and an excess shelter 
award, cannot exceed $1,919 per 
month. Notwithstanding, the law does 
provide that either spouse may appeal 
the amount of the income allowance 
through the fair hearing process,’ and 
the allowance can be adjusted if the 
couple presents convincing proof that 
exceptional circumstances resulting in 
significant financial duress exist. 42 
USC §1396r-5(e)(2)(B) (1994); Fla. 
Admin. Code r. 10C-8.0183(10). One 
route, therefore, to increase the com- 
munity spouse income allowance is to 
utilize the administrative fair hearing 
process by demonstrating “exceptional 
circumstances” which warrant the in- 
crease.” 

The other method for increasing the 
community spouse income allowance is 
to seek a judicial order of support. Fed- 
eral law provides: “If a court has en- 
tered an order against an institution- 
alized spouse for monthly income for 
the support of the community spouse, 
the community spouse monthly income 
allowance for the spouse shall be not 
less than the amount of the monthly 
income so ordered.” 42 USC §1396(r)- 
5(d)(5)(1994). Florida has codified this 
provision in its administrative code by 
simply stating “the community spouse 
income allowance cannot be less than 
any court-ordered support.” Fla. Admin. 
Code r. 10C-8.0183(9). And the appli- 


It is very likely that 
given the Crider 
decision and current 
budgetary 
constraints, HRS 
will, at least 
initially, attempt to 
reject orders not to 
its liking, 1.e., those 
that apply only a 
“need and ability to 
pay” analysis 


by Nicola Jaye Boone 


cable HRS regulation states “if there is 
court-ordered support against an insti- 
tutionalized spouse (for monthly sup- 
port income for the community spouse), 
the community spouse’s monthly in- 
come allowance cannot be less than the 
amount ordered. HRSM 165-22U 
2605.35.15.10 (April 1, 1995). Conse- 
quently, it is very clear that courts, like 
administrative agencies, have the au- 
thority to set a community spouse in- 
come allowance in excess of the $1,919 
per month. However, there is no legis- 
lative provision indicating what factors 
should be considered by the court when 
reviewing a petition for monthly sup- 
port from the community spouse. 

New York courts have recently ad- 
dressed this issue. In Gombrecht v. 
Sabol, 86 N.Y.2d 47 (1995), the commu- 
nity spouse petitioned the court for an 
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increase in the monthly income allow- 
ance. The hearing examiner awarded 
the community spouse income of 
$3,339.26 per month based upon her 
standard of living and lifestyle prior to 
her husband’s institutionalization. The 
hearing officer’s findings were con- 
firmed by the family court which con- 
cluded that family courts were not 
bound by the statutory medical eligi- 
bility levels contained in the social ser- 
vices legislation. The family court held 
that it had discretion to grant support 
where it deemed appropriate based 
upon the circumstances before it. The 
appellate division affirmed and the 
court of appeals reversed, stating: “Al- 
though the statute provides an option 
to individuals seeking an increase in 
monthly support, such individuals are 
not entitled to an award of support 
greater in Family Court than that per- 
mitted by Social Services Law . . . un- 
der the fair hearing process.” Id. at 51. 

The court explained that the intent 
of the social services legislation was to 
prevent the pauperization of the com- 
munity spouse by assuring that the 
spouse had sufficient, not excessive, 
income. The court also noted that even 
under the Family Court Act, the fact 
that one spouse is institutionalized at 
public expense is a factor to be consid- 
ered. The court ultimately concluded 
that the only way a community spouse 
could receive an amount other than the 
MMMNA is by showing “exceptional 
circumstances.” As no showing of ex- 
ceptional circumstances was made by 
the community spouse, the court re- 
versed the order of support. 

In response to the Gombrecht deci- 
sion, suit was filed in the federal dis- 
trict court seeking to enjoin the New 
York state courts from applying the “ex- 
ceptional circumstances” standard. 
Jenkins v. Fields, No. 95 CIV.9603 
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(JSM), 1996 WL 221614 (S.D.N.Y. May 
1, 1996). Contending that the Gom- 
brecht ruling violated federal law, the 
Jenkins’ plaintiffs argued that Congress 
had intended state court support orders 
to be based on a less demanding stan- 
dard than the exceptional circum- 
stances standard found in the fair hear- 
ing process. Defendants argued that 
Congress’ intent was merely to permit 
state courts, if they chose, to implement 
a more generous state-created stan- 
dard. After careful analysis of both po- 
sitions, the Jenkins court ultimately 
sided with the defendants, explaining: 
“[Section] 1396r-5(d)(5) appears to be 
intended to do no more than permit 
State courts to apply a more lenient 
standard in support proceedings in 
State courts if they chose to do.” Jenkins 
at *6. 

In Florida, separate maintenance 
and support unconnected with dissolu- 
tion is governed by FS. §61.09 (1995), 
which provides: 


If a person having the ability to contribute 
to the maintenance of his spouse . . . fails to 
do so, the spouse who is not receiving sup- 
port .. . may apply to the court for alimony 
... without seeking dissolution of marriage, 
and the court shall enter an order as it deems 
just and proper. (Emphasis supplied.) 


The Fourth District Court of Appeal 
has held that the amount of a spousal 
support award is determined by the 
same rule as in a dissolution action, i.e., 
the need of the petitioning spouse and 
the ability of the responding spouse to 
pay. Campbell v. Campbell, 220 So. 2d 
920 (Fla. 4th DCA 1969). Campbell, 
however, is factually inapposite to the 
circumstances discussed in this article. 

The only Florida decision which 
touches upon this issue in a somewhat 
similar factual circumstance is Crider 
v. HRS, 555 So. 2d 408 (Fla. lst DCA 
1989), a pre-OBRA 1993 decision. In 
Crider, the appellant applied for ben- 
efits under the state Medicaid Institu- 
tionalized Care Program (ICP). Shortly 
after submitting his application, a court 
entered a temporary support order 
awarding support to the community 
spouse. The amount of support awarded 
would have reduced the appellant’s 
gross income to an amount below the 
Florida and federal income cap, thereby 
allowing the appellant to qualify for the 
ICP program. HRS rejected the support 
order and determined that the appel- 
lant was not eligible. 

On appeal, the First District was 


called to address the narrow issue of 
whether HRS’ decision was arbitrary 
and capricious. The First District ex- 
pressly declined to review any broader 
issues as there was essentially no 
record of the trial court and adminis- 
trative proceedings, and the briefing 
was “extremely modest and limited.” 
Crider, 555 So. 2d at 411. The court was 
particularly distressed that there was 
no evidence to indicate that the appel- 


lant had been ordered to pay support 
after an adjudication by the trial court. 
Specifically, the court noted that no evi- 
dence indicated that the trial court con- 
sidered the factors under §61.09, to-wit 
the relative needs and financial circum- 
stances of the parties. 

Thus Crider, albeit in dicta, does pro- 
vide some indication that support un- 
connected with dissolution in the con- 
text of support ordered from an 
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institutionalized spouse will be re- 
viewed under the traditional §61.09 
analysis. The Crider court, however, 
would have had great difficulty in up- 
holding the support award under that 
analysis as it wrote: 

[A]ithough we acknowledge the trial court’s 
considerable discretion under the statute to 
award such amount as it deems “just and 
proper,” appellant would be hard pressed to 
satisfactorily explain how this 82-year-old 
institutionalized applicant could realisti- 
cally be found to have “ability to contrib- 
ute” an amount which left him with only 
“$696.90 for his own subsistence and medi- 
cal needs.” 


Crider, 555 So. 2d at 411. 

As an interesting aside, the Crider 
court appeared to conclude that HRS 
was able to ignore the support order as 
it was not validly adjudicated. This con- 
clusion permitted the First District to 
neatly sidestep the constitutional sepa- 
ration of powers issue raised by appel- 
lant. Practitioners, however, have since 
learned from the Crider decision, and 
support orders will be presumably en- 
tered only after the issue has been prop- 
erly adjudicated before the trial court. 
Consequently, if HRS rejects a validly 
adjudicated support order, the First 
District may not so readily sidestep this 
thorny constitutional issue in the fu- 
ture. 

At this point, although it may appear 
from the available authority that 
Florida will apply the “need and abil- 
ity to pay standard,” this author per- 
ceives several obstacles for those who 
proceed to file support petitions strictly 
on the basis of need and ability to pay. 
First, as indicated by the Crider (and 
Gombrecht) court, the trial court might 


simply reject the proof offered, taking 
due notice of the fact that readily im- 
poverishing the institutionalized spouse 
only increases public expenditures. Sec- 
ond, and perhaps of more concern, it is 
very likely that given the Crider deci- 
sion and current budgetary constraints, 
HRS will, at least initially, attempt to 
reject orders not to its liking, i.e. , those 
that apply only a “need and ability to 
pay” analysis. And further, although the 
Gombrecht and Jenkins decisions are 
not binding in Florida, one must at least 
be prepared to distinguish their ratio- 
nale in any appellate proceeding chal- 
lenging an order based solely upon the 
factors in §61.09. 

Given the difficulties perceived with 
filing solely under the standard articu- 
lated in §61.09, this author decided to 
plead and prove both “exceptional cir- 
cumstances” and “need and ability to 
pay” in a recent support proceeding 
before the 19th Judicial Circuit. The 
final order granting the requested sup- 
port contained specific factual findings 
with regard to both standards. As HRS 
accepted the support order, this author 
strongly recommends this strategy be 
employed whenever possible. O 


1 See generally Kennard Bennett, Fair 
Hearings: What They Are and How To 
Handle Them, 9 NAELA Q. #2 (Spring 1996). 

2 Exceptional circumstances is a some- 
what stringent standard and has been de- 
fined by a New York court as one caused by 
financial hardship that is thrust upon the 
community spouse by circumstances over 
which he or she has no control, such as ex- 
traordinary medical expenses, the need to 
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preserve the homestead or the need to pre- 
serve an income-producing asset. Schach- 
ner v. Perales, 85 N.Y.2d 316 (1995). Paying 
for the college education of a child is not con- 
sidered an exceptional circumstance. Id. 

3 See note 2 supra. 

* HRS raised two issues prior to recogniz- 
ing the support order: 1) It attempted to 
reduce the amount awarded by contending 
that the support ordered was the MMMNA, 
instead of the actual income allowance, and 
therefore subject to the community spouse 
income allowance calculation contained at 
HRSM 165-22U 2605.35.15.10 (April 1, 
1995). This argument was successfully re- 
pelled with appropriate citation to legisla- 
tive authority contained in this article. 2) It 
required that the order contain the words 
“irrevocable and payable directly to the com- 
munity spouse.” The words were apparently 
required upon reference to a dated Health 
Care Administration letter concerning ali- 
mony and child support. The viability of 
HRS’ position with regard to this second 
point is well beyond the scope of this article. 
This author recommends that the support 
order contain these “magic words” unless 
good reason exists for their exclusion. 
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New Haven, New Haven, Connecti- 
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Bar. 

This column is submitted on be- 
half of the Elder Law Section, Rich- 
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and lefense to over 750 (REPEAT) law firms since 1986. We invite you to meet 

Health Care Auditors, Inc. Telephone (813) 579-8054 

SAY YOU SAW IT IN 13577 Feather Sound Drive, Penhguse 690 Telecopier (813) 573-1333. 
JOURNAL Clearwater, Florida 34622-5552 We aré pleased to receive your calls. 


LAWYER SERVICES 


- CORPORATE SERVICES 


®@ Trademarks/ Corporations. Federal and State 
Trademark Searches and Filings. Corporations and 
LLC's prepared and filed in all states. Corporate pack- 
age $250 includes corporate kit. PROFESSIONAL 
LEGAL ASSISTORS (800)621-7008. 


EDUCATION AND CLE 


@ LL.M. in Taxation degree or J.D. degree (for 
paralegals with Bachelors degree) for California Bar 
Admission. Washington School of Law, Washington 
Institute for Graduate Studies, Telephone (801)945- 
2440. Fax (801)944-8586. 


EXPERT WITNESS 


Accident 


® Accident Expert Services. Accident reconstruc- 
tion, slip/trip and fall analysis, computer animations, 
occupant kinematics, and seat belts. Andrew A. 
Snider, Snider Consulting, Inc., 10097 Cleary Bivd., 
Suite 519, Ft. Lauderdale, FL 33324. (954)236-0028. 


Aircraft 

®@ Professional Aviation Consultant. Captain Will- 
iam F. Morgan and Associates. Now available to help 
your firm in most aviation related matters. Captain with 
major airline, 35 years experience. ATP, flight Inst. 
Ground Inst. Type ratings and operational experience 
in B-767, 757, 727, 737 and many other jets, turbo- 
props, piston aircraft. Operational experience. U.S., 
Canada, Europe, South-Central American, Bermuda 
and the Caribbean rim. Two years + NASA project test 
pilot. Captain William F. Morgan, P.O. Box 5568, Light- 
house Pt., FL 33074-5568. Phone (954)946-8789. Fax 
(954)946-8789 #1, 1. 


Amusement Rides 


@ Amusement Ride Experts. Guardian Engineer- 
ing & Inspection. Full service consulting firm special- 
izing in the amusement industry field. 8703 Surf Drive, 
Panama City, FL 32408. (904)234-3454, Fax 
(904)785-6878. 


Automotive 
® Automotive Expert Services. CPAwith 20+ years 
exp. in auto dealing. 8 yrs. as GM dealer/operator, 
operated import franchise and used car dealerships, 
consultant to auto dealerships. Qualified and testi- 
fied. References. MONTY HASKINS, 1235 Brighton 
Way, Lakeland, FL. (941) 644-1153 


Aviation 


@ Experienced aviation attorney not licensed in 
Florida can be consultant or expert witness in your 
aviation legal matter. Former military pilot, Eastern 
Airlines Captain, FAA Deputy Administrator. Frequent 
airline accident and air safety commentator on CNN 
and other major TV and radio networks. Richard H. 
Jones, (800) 705-5455. 


Construction 


® Robert Porlick, P.E. Electrical Engineer. Experi- 
enced forensic consultant. Trialworthy. (305)662- 
1916, Miami. 


= James R. Tucker, Inc. Construction Consultants. 
State Certified General Contractors CG-C058588. 
Services include: Construction dispute resolution, 
expert witness/ litigation support, construction cost 
analysis, surety claims analysis, construction sched- 
uling, project management. 3696 N. Federal Hwy, 
Ste. 203, Ft. Lauderdale, FL 33308. Phone (800) 451- 
3195 or (954)566-9889. Fax (954)566-9806. 


Handwriting 


® Handwriting Expert. Court Qualified. Resume 
Upon Request. Reduced Fee for Opinion Only. Lillian 
Newman. Over 20 years experience. Telephone 
(954)458-3655. 


Classifieds 
On-Line 


Psychiatric Expert Witness 


‘Comprehensive Evaluation Services 
All Areas of Forensic Psychiatry 
Medical Malpractice 
Criminal Defense 
¢ Personal Injury 
© Sexual Harassment 
¢ Age & Employment Discrimination 
* Domestic Relations 
Not a Referral Service 
Micuaet I. Roses, M.D., F.A.P.A. 
(305) 856-6219 


* Diplomate of the American Board of 
Psychiatry & Neurology in Psychiatry with 
Added Qualifications in Forensic 


@ Forensic Document Examiner. Don Quinn, 
(904)724-5878, 9951 Atlantic Blvd., Suite 242, Jack- 
sonville, FL 32225. Thirty years experience in Fed- 
eral and State Crime Laboratories. Qualified in State 
and federal courts. Retired FDLE Document Exam- 
iner. 


Injury Specialist 


@ Injury Specialist. Multi-speciality practices blend- 
ing conventional medicine, physical therapy and chi- 
ropractic. Have successfully treated over 10,000 ac- 
cident cases in the past 15 years. Expert Medicole- 
gal documentation provided upon request. State ap- 
pointed w/c Expert Medical Advisor (EMA). Stanger 
Health Care Centers. Two locations Palm Beach 
County (561) 498-4300. Broward County (954) 720- 
2800. 


Psychiatry * Board Certified 


TRADEMARK 
& COPYRIGHT SEARCHES 


TRADEMARK = Supply word and/or 
design plus goods or services. 


SEARCH FEES: 


COMBINED SEARCH - $260 
(U.S., State, and Expanded Common Law) 


U.S. TRADEMARK OFFICE - $120 
STATE TRADEMARK - $125 
EXPANDED COMMON LAW - $165 
DESIGNS - $145 per U.S.class (n\inimum) 
COPYRIGHT - $155 

PATENT SEARCH - $390 (minimum) 


INTERNATIONAL SEARCHING 
DOCUMENT PREPARATION 


(for attorneys only - applications, Section 8 
& 15, Assignments, renewals.) 


RESEARCH-(SEC - 10K's, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED ~ Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 
Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC, 


3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 

FAX: (703) 525-8451 


Major credit cards accepted. 


TOLL FREE: 800-642-6564 
Since 1957 
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EXPERTWITNESS 


= B & K Marine Engineering. Forensic Marine In- 
vestigations and Expert Witness Reports and Testi- 
mony. Analysis of manufacturing defects and failures; 
of boats; docks; piers; and their related equipment. 
Also case strategy planning; deposition and trial 
preparations consultation. 1521 Alton Road #50 Mi- 
ami Beach, FL 33139 (800)447-7017. 


Medical 


®@ Podiatrist/ Attorney. DPM/JD available for case 
review, as co-counsel, or as expert witness. Charles 
Fenton DPM/ JD, 1466 Devonash Lane, Dunwoody, 
Georgia 30338; (770) 901-9516; fax (770)698-4317; 
home page: http://www.cyberss.com/drfenton/ 
home.htm 


@ Medical Malpractice Consultant, Irvin H. 
Blumfield, M.D. B.S. Pharmacy, C.A.0.G.,A. C.0.G., 
Certified OB-Gyn., will advise either way according 
to my interpretation of strong points. Available 
throughout the year. Telephone (941)383-8544. Court 
appearance as necessary. 


Police 


@ Police Conduct Experts. Arrests, pursuits, 
shootings, use(s) of force and all other areas of po- 
lice practices. Ken Glassman, Lou Guasto and Eric 
J. Liff, PO. Box 191, Winter Park, FL 32790, 
(407)644-5362. 


Polygraphist 


@ Polygraph Examinations. FBI Special Agent re- 
tired Certified FBI Examiner/ Supervisor/National Pro- 
gram Manager Director American Polygraph Asso- 
ciation/FPA/Expert witness: 15 years experience. Ri- 
chard W. Keifer, 1203 Tall Pine Drive, Apopka, FL 
32712. (407)880-1411. 


Psychiatric 


@ Expert Psychiatric Services. Eric Michael 
Kaplan, M.D. Evaluation of Psychiatric/ psychologi- 
cal reports, independent medical evaluations, depo- 
sitions, court testimony, diplomate, American Board 
of Psychiatry and Neurology, Diplomate, American 
Board of Forensic Examiners, clinical faculty, Uni- 
versity of South Florida, Department of Psychiatry. 
146 Whitaker Road, Suite B, Lutz, FL 33549, 
(813)948-8625. Full Vitae and reference available 


SAY YOU 
SAW IT IN 
THE JOURNAL 


LAWYER SERVICES 


Psychology 


®@ The Diplomate in Forensic Psychology. The 
standard of excellence in the practice of forensic psy- 
chology. Awarded by the American Board of Profes- 
sional Psychology. For referral to Diplomates be re- 
gion or specialty: The American Academy of Foren- 
sic Psychology, 128 North Craig Street, Pittsburgh, 
PA 15213. Phone: (412)681-3000. Fax (412)681- 
1471. Internet: http:/www.electriciti.com/aafp. 


Security 
@ Premises Liability. Senior security executive ma- 
jor C-store chain eleven years. Fast food, hospital- 
ity, multi-residential, office, parking environments. 
Ray W. Chambers, CPP CMC, 11113 Bella Loma 
Drive, Largo, FL 34644. (813)596-9650. 


Toxicology 


@ Chemical Toxicologist. Twenty-four years expe- 
rience in Sampling and expert witness- industry, gov- 
ernment and university research. Soc. of Toxicol- 
ogy, SETAC, American College of Toxicology. Dr. R. 
L. Lipsey, (904)398-2168. 


“Now 1 actually look forward to preparing 
bankruptcies — it is so easy.” 


-SW, Marion, OH 


New WINDOWS VERSION 


Point, Click & File 

Toll Free Customer Support Hotline 

Prints High Quality Typeset Forms 

7only, 7 & 13, 7-11-12-13 & Network Packages 
60 Day Money-Back Guarantee 

DOS Version Also Available 


Catt Now & Swircu To Tue Best! 


1.800.492.8037 


Call For Free Demo 
Disk, References 

& Information 

Or Reach Us On 

The World Wide Web 
at www. bestcase.com 


Best Case SOLUTIONS, INC. 
635 Chicago Avenue Suite 110 
Evanston, Illinois 60202 


INSURANCE STRUCTURED 


@ Top dollar paid for insurance settlements, struc- 
tured settlements, notes and periodic payment con- 
tracts. Heartland Capital Funding, Inc., (800)897- 
9825. “Professional Annuity Funding for you and your 


client.” 


To 


advertise 
in 
Lawyer Services 
Pages, 


call 
(904) 
061-5689. 


nter-City Testing 


Consulting 


Technical Evaluations and 
Expert Testimony 
Inquiries Welcome 


Accident Reconstruction; Athletic/Sports Accidents; 
Aviation/Boating; Biomedical Injury Analysis; 
Construction Safety; Elevators/Escalators; Fires/ 
Explosions; Flammability-Materials; Glass/Metal 
Fracture; Helmet Injuries; Ladder Injuries; Pollution- 
Air & Water; Safety/Electrical Engineering; Slips and 
Falls; Toxic Exposure; Transportation, Tire & 
Highway Safety; Warnings/Instructions 


(561)361-0990 


(HUD 1 DISK 
Automates real estate closings, 
Using WordPerfect or Word, 
Programs you know and trust. 
Typeset quality printing. 
Easy to use. 


LAW DISKS 
734 Franklin Avenue 
Garden City, NY 11530 
516 741_5740 


il 
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LAVVYER SERVICES 


JOB OPPORTUNITIES 


@ Career Alternatives: Create a brighter future by 
developing a huge safety net or replacement income 
without hourly billing. Proven $1.3 billion debt-free 
company, seeks highly motivated successful lawyers 
as recruiters, and as marketers of cutting edge con- 
sumer services and products, part-time or full-time. 
Enjoy time freedom, financial security, and control 
over your life much sooner. Call (800)497-5065. 


® Miller & Associates. Legal Search Consultants. 
STATEWIDE. Twenty years of legal experience. Part- 
ner and merger searches statewide. Contact Dixie 
Miller, NationsBank Plaza, 400 N. Ashley, Suite 1900, 
Tampa, FL 33602. (813)224-9658. 


@ SouthSearch- Legal Recruiters. LAW FIRMS 
ARE OUR ONLY BUSINESS. We seek lawyers with 
top academics and law firm experience. We offer ex- 
cellent opportunities in the most prestigious law firms 
in Atlanta, Florida and the Southeast. We would be 
honored to receive your professional trust. Byron S. 
Camp, 1704 Thomasville Rd, Ste. 218, Tallahassee, 
FL 32303 or 1266 West Paces Ferry Rd., Ste. 463, 
Atlanta, GA 30327, Fax (904)386-6912. (800)673- 
7243. Email: Ssearch@mindspring.com. 


RSONAL SAFETY AND 
OFFICE SECURITY 


®@ Did Shakespeare have you in mind when he wrote 
“first thing, we kill all the lawyers”?--Safety, personal 
protection, premises security, countermeasures, 
threat and vulnerability assessments. In-person sur- 
veys and training, product information. Send name 
and telephone number to (305) 350-5231 (fax). Ser- 
vice by Florida Bar member offered exclusively to 
lawyers and firms. 


PRIVATE INVESTIGATOR 


John. E. Krause, P.I. Private investigations. D.U.1. 
& Criminal Defense, Child Custody, Backgrounds, As- 
sets, Surveillance, Process Service. Serving the 
Panhandle and Gulf Coast. (800)543-4832. (904)477- 
3816. State licence #A900322. 


RESEARCH 


@ Legal Research/Writing: Graduated top 15% of 
class; associate editor of law review; published; prac- 
ticed law for four years. Will research and/ or draft 
memoranda, pleadings and briefs (trial and appel- 
late). Phone (305) 666-1297; E-mail address: 
PAA100 @AOL.COM 


® Florida’s Oldest Legal Research Firm. The Law 
Source. Highest quality legal research, consultation, 
pleadings and appellate since 1982. Work is done 
by full-time, experienced Florida Bar members. From 
citation reports to appellate briefs. (800)342-0399. 


@ Legal Research- Magna cum laude \aw school 
graduate/ published law review author/former law 
clerk to federal appellate judge available to perform 
your legal research and writing. Legal Research & 
Writing Service, P.O. Box 916632, Longwood, FL 
32791. (407)788-6669. 


with Florida juries. 


defense. 


Medical Experts 


Florida physicians have more credibility 


900 Florida physicians who have agreed 
to review your malpractice case and, if it 
has merit, testify for you. Plaintiff or 


THE ALTERNATIVE to typical referral services: we 
make full disclosure of our recruiting methods! 


Physicians for 


for 


We have more than 


Qualit 


LAWYER SERVICES 


Ad Rate 


$75.00 for the first 5 lines. $15 for 
each additional line. Minimum of five 
insertions, payable in advance. Ap- 
proximately 45 characters per line. A 
character is any letter, number, punc- 
tuation mark or space. 


Issue Deadlines 


March 
April 
May 
June 


January 15 
February 15 
March 15 
May 15 


Send ad text and 
ad run dates to: 
Andi Johnson 
The Florida Bar Journal 
650 Apalachee Parkway 
Tallahassee, FL 32399-2300 
(904) 561-5689 
Fax (904) 681-3859 
Display rates available. 
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networks 


PRENTICE HALL 
LEGAL & FINANCIAL SERVICES 


Excellence That's A Matter Of Public Record 


nyone impr essed Anne Martin’s clients set a pace even faster 


than her daughter’s, and she loves every high- 


by Maggies speed in the pressure minute 


Anne is a service representative for CSC 


50-yar d dash should watch her Mom Networks/Prentice Hall Legal & Financial Services. 


From her office, she makes sure that her clients get 
if un a 50-sta fe U CC $éar ch. the precise public records information they need on 


time through CSC’s 50-state network of offices and 


correspondents, including locations in Washington 
and Oregon. 

To help, Anne leads a CSC 
multi-office team that is building 
even closer bonds between the 
company and its widespread 


network of professionals. 


She also runs seminars for 
clients to help their people 
make faster, better use of 
public records information. 
“I’m usually going 100 

miles an hour, but that’s just my 
style,” she says. 
Dodging red tape, leaping over 
pitfalls, sprinting past the competition 
— it’s all in a day’s work for Anne 


Martin. And for CSC’s entire network. 


To receive a brochure and find out 
how employees like Anne can speed 


your business, call: 


(800-342-8086) 


Visit our Web site at http://www.cscinfo.com 
or send e-mail to info@cscinfo.com 


CORPORATE SERVICES: Incorporation/Qualification « Registered Agent » Document Retrieval « Trademark Searches CSC DIRECT « UCCXPRESS 
SECURED TRANSACTION SERVICES: UCC Filing Preparation « UCC Searches / COURT RECORD RESEARCH: Federal, State & Local Court Research & Retrieval / INTERNATIONAL SERVICES 


Prentice Hall Legal & Financial Services is a trademark of Prentice-Hall, Inc. and is licensed to CSC Networks. 


Westlaw research 
for Florida as 
low as $125* per month 


NEW FOR SOLOS AND SMALL FIRMS! 

For the first time, solos and small Florida firms can have the 
research power of WESTLAW* for one low monthly fee. 

With WESTLAW PRO™ (Predictable Research Online), 
you get unlimited access to the complete lineup of West's” Florida 
databases for only $125* per month for one attorney and just 
$50 per month for each additional attorney**. There's no initial 
fee and no cancellation fee. 

Databases include Florida Cases ;’ West's Florida Statutes 
Annotated’ Florida Court Rules and Orders, Florida Constitution, 
Florida Legislative Service, Florida Administrative Code, Florida 
Attorney General Opinions, Florida Journals & Law Reviews, and 
additional Florida databases. (Regular WESTLAW prices apply to 
usage of ali other databases.) 


Even better, these databases come with 
exclusive West enhancements like KeySearching’ 
WIN® (WESTLAW is Natural™) plain-English 
searching, standardized terms added to synopses 
and headnotes by West editors, and all the other 
features that make WESTLAW the choice of 
informed Florida attorneys. 

For additional coverage, a special WESTLAW PRO PLUS™ option 
that includes federal databases like U.S. Supreme Court Cases, U.S. 
Court of Appeals for the Eleventh Circuit Cases, Florida Federal District 
Courts Cases, Florida Bankruptcy Cases and USCA® is available for 
only $150 per month for one attorney and just $80 per month for 
each additional attorney. 


PROMOTION! Special offer for new WESTLAW subscribers! Subscribe to 
WESTLAW PRO or PRO PLUS and your first 60 days of WESTLAW charges will be 
waived. A one-year subscription is required. Some restrictions apply.* 


CALL TODAY! 
1-800-255-2549, 
EXT. 310 


* 125 per month applies to one attorney for the WESTLAW PRO plan. 
**Offer limited to solos and law firms of 2-9 attorneys. Other restrictions apply. 


© 1996 West Publishing 
7-9738-1A/8-96 650418 


For information about this and other Florida products and services, visit us on 
the Internet atthe URL: __ 
http://www.westpub.com/Practice/fl.htm 


1-338-486-5 


C= KeySearching. Research you can trust. 
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